
Mahomedan law in spite of there being some conflict
_____ _ between the principles of that law and the wording of

EAHMAif section 16 of the Insolvency Act. In the case before us 
Lallan there IS no conflict between the Mahomedan law and the 
PdKBi p^^ovisions of any enactment and consequently there is all 

the more reason to apply the Mahomedan law to the case. 

We therefore decree the appeal wih costs and setting 
N a n a v v t t y  aside the decree of the learned District judge restore that
a n d  Z ia i i l  „ . . ,

H a s a n , ot the trial court.
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Appeal allowed.

APPELLATE CIVIL

Before Mr. Justice Bisheshwar Nath Srivasfava, 
Jamiarij, 15 Chief Judge and Mr. Justice H. G. Smith

MUSAMMAT RAJ A N  A, (P la in tiff-a p p eu .a n t) v . MUSAHEB 
ALI (D e f e n d a n t -r e s p o n d e n t )*’

Estoppel hetiveen mortgagor and morLgagee— Morlgage of 
plaintiff’s share by her mother during plaintiff’s minority— 
Suit for possession by plaintiff on ground that mortgage not 
binding on her—Defendant, if estopped from questioning 
plaintiff’s title— Oudh Court’s Act (IV of 1925), section 12(2) 
— Third appeal—Point not raised before Judge whose decree 
is appeahul against, if can be allowed to be raised in third 
ap()eal.

T!ie rule of estoppel between the mortg-agor and the mort­
gagee cannot be invoked in a case where the suit is not based 
on the mortgage, but is one in repudiation of the mortgage. 
Accordingly in a su it for possession on the ground that the- 
mortgage of the property in suit made by the plaintiff’s mother 
during the olaintiff’s minority is not binding on her, the defend­
ants are not estopped from disputing the title of the plain­
tiff by reason of their having obtained the deed of mortgage 
from her mother on the footing of the plaintiff’s being the 
owner of the property, inasmuch as the suit is undoubtedly 
one for ejectment of the defendants bv evidence of the mort- 
2;a<̂e. ' ■ ■ ■ ■

*Sectioa 12(2), Oudh Courts Act Appeal- No. 1 of 1935, against the decree 
of the Hon’l)Ie Mr, Justice E. M. Nanavutty, Jiidi^e of the Chief ''lourt 
of Oudh. Lucknow, dated the 2Ist of February, 19.̂ 5. upholding the decree 
of Bal)u Bhaswat Prasad. Civil Jud«-e of Mohanlal"anj at Lucknow, dated 
the 31st of July, 1933,



In an appeal under section. 12(2) OucUi Court’s Act, an ap- ig;̂ 7
pellant is not entitled to be heard on points which he has not
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raised before the Judge against whose decree he is appealing,
Ramtani v. Bansidhar Chaudhri (1), referred to. v>

Mc s -ih e e

Messrs. M. Wcisini anci A li Hasan, for the appellant.

Mr. i). K . Seth, for the respondent.

S r iv a s t a v a , C.J., and S m it h , J . : —These are  two 

appeals against the judgment of our learned brother 
Justice N a n a v u t t y  passed in two second appeals, Nos.
276 and 277, of 1935. These appeals arose out of two 
suits brought by Musammat Rajana, plaintiff for posses­
sion on the ground that the mortgages in respect of the 
property in suit made by her mother, Musammat Sundar, 
during her minority in favour of the defendants were not 
binding on her. The suits which gave rise to these 
appeals were instituted within three years of her attaining 
majority on 2nd August, 1928. In one of the mort­
gages questioned by the plaintiff it was stated by Musam­
mat Sundar that she was the owner of 2 annas, a.nd that 
her minor daughter, Musammat Rajana, owned the re­
maining 14 annas. The other moxtga^re in question also 
related to the entire 16 annas, but did not specify the 
shares of Musammat Sundar and of Musammat Rajana.
The trial court held that Rs-720'12-0 out of the consi­
deration for the first mentioned mortgage, and 
Rs. 100-11-0 out of the consideration for the second mort­
gage, had been utilised for the benefit of the plaintiff.
The trial court therefore decreed the plaintiff's suit for 
possession over the 14 annas share subject to the pay­
ment of the aforesaid sums of money to the defenda.nts 
in the two suits. O n  appeal the : learned Civil Judge 
held that Musammat Rajana was entitled only to sm 8  ̂
annas share in the property. He therefore modified the 
decree, and ordered thp.t the nlaintiff û as lo sjet posses­
sion over an 8 annas share only, in place of the 14 annas 
share decreed by the trial court. When the cases came

(1) (1937̂  LL.R., 1.5 Luck., (1937) 76. O.W.N>, 49,



1937 ill second appeal before Justice N a n a v u t t y , elaborate 
arguments seem to lia.ve been addressed to him about the 

Hajana defendants in the two suits being estopped from disput- 
ing the title of Musammat Rajana in respect of the 14 
annas share as they had obtained deeds of mortgage from 
her mother on the footing of Musammat Rajana being 

Snvastma, o^^ner of a 14 annas share. Our learned brother dis- 
SmiA^J. î l̂owed the contention, bolding that no question of es­

toppel arises in the case as the plaintiff’s suits for 
possession were not based on the mortgages, but were 
suits in ejectment by avoidance of the mortgages in ques­
tion. It was also argued before him that in any case the 
plaintiff had acquired title to the entire 14 annas by ad­
verse possession. The learned judge held that this plea 
also was untenable, and could not be entertained.

The first contention urged bv Mr. Wasim on behalf 
of the plaintiff-appellant is that the plaintiff was in posses­
sion of the entire 14 annas share at the date of the mort­
gages in question and had therefore a possessor)' title to 
the property in suit. The argument proceeded that the 
plaintiff is entitled to a decree in the preseni suit on the 
basis of this possessory title against the defendants, who 
had no laivful title to the property. It is not seriously 
denied that no plea in this form was raised ŵ 'hen the 
appeals were argjued before our brother Justice 
N a n a v u t t y . In fact we find that no such plea based on 
possessory title was raised either in the pleadings, or in 
either of the lower courts. It was recently held by this 
Bench in Ram zoni v. Bansidhar C handh ri flV that in an 
appeal under section 12(2Y of the Oudh Courts Act an 
appellant is not entitled to be heard on points which he 
has not raised before the Judge against whose decree he is 
appealina'. We are therefore of opinion that the plain­
tiff-appellant is not entitled to urge this new plea now for 
the first time in third appeal.

Next it was ars^ued that as the plaintiff has been ffiven 
a decree on pavment of part of the consideration of the 

fl) 1?5 Luck., 7fi,
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mortgages in dispute, this is tantamount to a partial re- 1937
cognition of the mortgages in question, and the rule of musamsut 
estoppel between the mortgagor and the mortgagee 
should therefore apply to the present suit. In our 
opinion the argument is fallacious. The suit is un- 
doubedly one for ejectment of the defendants by avoid-

r 1 m i t ‘ -rr 1 Brim stava,ance 01 the mortgages. 1 he plamtitt has not been re- c. J. and

quired to pay any portion of the consideration of the 
mortgages as such, but she has been ordered to pay 
certain sums on the principle that a minor is bound to 
refund any amount which has been utilised for his or her 
benefit. The correctness of the decision of Mr. justice 
N a n a v u t t y  that the rule of estoppel invoked on behalf 
of the plaintiff cannot be invoked in a case where the 
suit is not based on the mortgage, but is one in repudia­
tion of the mortga^'e, has not been questioned before us.
We are therefore of opinion that he is right in holding 
that no question of estoppel arises. The result therefore 
is that the appeals fail, and are dismissed with costs.

A ppeal dismissed:
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APPELLATE CIVIL /
Before Mr. Justice Bisheshwar Nath Srivasiava, 1937

Chief Judge a n d  Mr, Justice M . G. Smith January, 15

DALMIR KHAN ( D e f e n d a n t - a p p e l l a n t )  v .  SHAMSHER 
KHAN AND ANOTHER (PLAINTIFFS-RESPONDENTS)

Pre-emptio}i~~Vilhge community-~Lesseei if member of village 
community S a l e  of leasehold right—Co-sharer in the same 
right, if can pre'empt—Pleader’s fee, taxation of-—Fees to be 
taxed on value for purposes of jurisdiction and not value for 
court-fee.

A village comniumty under the Oudh Laws Act includes 
heritable lessees in village lands. Where, therefore, a persGn 
who possesses a share in a heritable and transferable lessees 
interest in certain lands sells his share to a stranger, a co­
sharer in the lease-hold right who is a member of the same

*Second Givil Appeal No. 46 of 1935. against the decree of S. Abid Raz;i, 
Civil judge dt Partabg dated the 14th of November, 1934, confimins
the decree oE Babu Kali Chavan As;anvala, Munsif of P̂ jrtabrjarh, dated the 
6th of Au£?iist, 1934.


