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after the entire mortgaged property has been exhausted
We must therefore overrule this contention also.

. JUE

The result therefore is that we allow the appeal. with
costs, and set aside the personal decree passed under

Gmnfmm
order XXXIV, rule 6 of the Code of Civil Procedure. Lax

Appeal aliowed.
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Srivastavs, C. J. and Nanavurry, J.: —The facts of

the case are that a preliminary decree for partition was
passed in favour of the plaintiffisappellants. On an
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application for the decree being made final the parties
rcferred the subject matter of the final decree to arbita-
ton. The arbitrators made their award on the 27th
of November, 1929. On the 13th of January, 195(, an
application was made for filing the award and on the
30th of January, 1930, an order was made for a fina]
decree in terms of the award. It was further ordered
that the decree be prepared when the necessary stamp
was filed.  As none of the parties filed the stamp in spite
of notice heing issued to them the court Jropped the
proceedings on the 16th of August, 1930. Subsequent
to this the plaintiff no. £ died and on the 26th May,
1033, an application was made by his legal representa-
tives to have their names substituted in place of the
deceased. 'The application was granted on the 9th of
September, 1935, While these proceedings were pend-
ing an application was also made by the legal represen-
tatives of the plaintiff No. 2 offering to file the stamp
paper and asking to have the final decree engrossed on
the stamp paper. The last mentioned application was
opposed by the respondents on the ground that it was
barred by time. In support of this reliance was placed
on the decision of a Bench of this Court in Bisheshwar
Gir Goshain v. Satish Chandra Chatterji (1) in which it
was held that an application for making absolute a pre-
liminary decree for partition is governed by Article 181.
The learned Civil Judge of Mohanlalgan] feeling him-
self bound to decide the matter in accordance with this
ruling held that the application was barred by Article
181 of the Indian Limitation Act and dismissed it. On
appeal it has been contended that the decision in
Bisheshwar Gir Goshain v. Satish Chandra Chatterji (1)
should be deemed to have been overruled by a subse-
quent decision of another Bench of this Court in Lalta
Prasad v. Bralunadin and Ram Dayal (2) in which it was
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heid that there was no limitation applicable to an appli-
cation made in 7 partition suit after the passing of a pre-
liminary decree by which the shares of the parties uve
defined in order that the proceedings may be continued
for the puipose of actually effecting a partition and that
a final decree for partition may be prepared. Reliance
has also been placed on  Jotindra Mohan Tugore v.
Bejoy Chandra Mahiup (1y and Ramanathan Chetty v.
Alagappa Chetty (2) in support of the argument that in
such cases the suit must be considered to be pending
until the final decree has been passed and hence an ap-
plication to pass a final decree in such a suit is not
subject to any Limitation. We are of opinion that the
question raised by the appellant does not really arise in
the case. An application for a final decree was made
when the matter was reterred to arbitration. No ques-
tion of limitation arises with regard to those proceed-
ings. The application which was made on the 4th of
August, 1933, was not an application for making a final
decree, order for which, as stated before, had already
been passed on the 30th of January, 1930. After the
making of that order the proceedings must be deemed to
be pending until the decree is engrossed on a stamp
paper. The application made on the 4th of August,
1933, in reality meant nothing more than that the stamp
paper which the applicant offered to file be accepted.
In our opirdon such an application was merely a step in
the proceedings for preparation of the final decree and
was not subject to any rule of limitation. We accord-
ingly allow the appeal with costs, set aside the order of
the lower court and direct that the appellants be per-
mitted to file the stamp paper and that the final decree
be engrossed on it when the stamp paper is filed.
‘ Appeal allowed.
(1) (1904) LL.R., 82 Cal, 483, (2) (1928) LL.R., 53 Mad., 378.
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