
however arise as the p la in tiff’s claim  m ust fa il on our 3̂3^

findinp that there was no contract between h im  a n d ------------------
 ̂ K undan

respondent no. 1. Lal

T h e  result is that we agree wuth the learned Judge of seceetaey

the court below on his findings on issues 1 to 3 and
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dismiss this appeal w ith costs. India

A ppeaJ d ism issed.

APPELLATE CIVIL
Before M r. Justice Z'mul Hasan and Mr. Justice 

Radha Krishna Sriiinstax)a

RAJA SR I AMAR KR ISH N A  NARAIN SINGH ( P l a i n t i f f -  Aug£t 1
A p p e l l a n t )  v . W ARIS HUSA IN  a n d  o t h e r s  (D e fe n d a jN T S -  -------------
R e s p o n d e n t s )-''

Lease— Lease executed in- settlement of dispute about proprie
tary title— Words “ perp etua l"  and " for e v e r '’ used in the 
lease— Lease tvhefher conferred heritable and transferable 
rights—■Interpretation of documents— Oudh R ent Act {X X II  
0/  1886), section 3(8)— Under-proprietor, definition of—^
Perpetual lessee loith heritable and transferable rights, 
whether an under-proprietor— Transfer of Property Act {IV  
of 1882), section 1 1 1 (g)(2 )— Lessee setting, up higher rights. 
under the lease than those admitted by lessor, w helher 
arnount-s to disclaimer of landlords’ title—Section: ll\{g)(Z), 
{ipplicability of— Legal practitioner—Counsel’s authority to 
admit documents.

A counsel appearing in a case from the very nature of his 
duties and for the purpose of a proper conduct of the case anist 
be deemed to have implied authority to admit or deny a docu
ment, to press or withdraw an issue in the case., to examine 
a witness or call no witnesses and do such other acts which are 
required for the proper management and conduct of the trial.
Rajah Muharnmad Mumtaz Ali Khan Sheorattanjir (1),̂  and
Ram Auia-r.and others v. Raja Muham-mad Mumtaz All Khan
(2), distinguished. Sheonandan Prasad Singh v. Hakim Abdul 
Fateh Mohamrnad Reza {^), i t lk d  on,

A perpetual lessee holding land with heritable and transfer
able rights is an under-proprietor within the definition of that 
term in the Oudh Rent Act.

*First Civil Appeal No. 47 of 1936, against the decrec ot Pradyiunaii 
Kishen Kuui, _Esq„ Subordinate Judge of Barabanki, dated jh e  6th 
Februai'y, 193(3.

(1) (1896) L .R .,.23 LA.. 73. (2) (1S97) L.R.. 24 I.A., 107.
(3) (1935) L .R., 62 LA., p. 19Ci.



1939 Where there is nothing in a lease which may show that the 
interest com-eyed v/as sought to be limited in its scope and the
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Smi executed in settlement of a dispute r e la t in g -  to pro-
^AHAE prietary title, it is a very strong circumstance in favour of
Nae.un- holding that the transferor intended to transfer all his interest
SiXGH in the property, i.e. a heritable and transferable estate The
wliirs '̂vmds “ perpetual ” and "for ever ” are words of flexible ampli-

Husain- tilde, and if the circumstance under which the instruraent is
made and the subsecjuent conduct of parties show an intention 
with clearness and certainty that a heritable and transferable 
grant was made, then it is open to the court to give that niean- 

Radha ing to these words, and the words “ for ever ” in the lease stand
Ki is'hm, words “ from generation to generation Rajah

Rnm(\<^hwar Bnkhsh Singh v. Arjun Sin§h (1), Aziz iiti-nLssa v. 
Tasaddiik Husain KJwn (2 ), Nand Ram v. Amariat Fatimn 
Begam (3), Muhammad Abdul Karim. Khan v. Niwaz’ Singh (4) 
and Hira Lai and others v. Gajra/j Kuer and others (5), dis
tinguished. Thakur Harihnr Bnksh v. Thnhnr Urnan Parshad
(6) and Sheo Bahadur Singh v. Bishunath Saran Singh (7), 
relied on.

I f  a lessee sets up higher rights under the lease than what the 
lessor accepts were granted to him, there is no disclaimer of 
the title of the landlord, for instance, setting up permanent 
lights of tenancy is not the denial of the proprietary rights of 
the lessor. An assertion by a lessee that the lease conferred not 
onl\' heritable but transferable rights as well does not amonnf; 
to the denial of the tide of the landlord or clainhng the title 
for themselves and does not fall within the language of section 
111(g)(2), of the Transfer of Property Act. Baba v. Vishva- 
nath Joshi {%) Mahipat Rane and others v. Lakshman and 
others (9) zxid. Kally Dass Ahiri v. Manmohini Dassee {IQ), cli& 
tinguished. Kali Krishna Tagore v. Golam Ally (11), Kema- 
looti V. Miihamed (12) and Maharaja of Jeypore y. Rukm ini 
Pattnmahevi (VS), relied on; and VilJiu v. Dhondi (H ), KaU 
Krishna, Tagore Y. Fuzle Ali Choiodhry (15), Bengal-Nagpur 
Railway Company, Limited v. Firm Bal M.uhunda Bisestoar 
if l/ l (16) and Faithful Croft v. Benjamin Liimley {\1), re k v m l

' \  tX).
Messrs. P. L . Bm ierjiy H . B iL sa inyD iirga  D a ya l m-id

H . H . Z m d i , fm  the appellants.
flV (1900) L .R ., 28 i.Av, 1. (2 ^ 1 9 0 1 ) X .R ., 28 I .A ., p . 65,
(3H190!!) fi O.C., p. M , (1909) 12 O .C ., 267. :
(5) ((1936) I.L.R., Luck.:, 203. (6) (1886) T,.R., 14 I.A., 7.
(7) (1927) 4 O .W .N ., p. 15. (K) (I88.T) I .L .R ., S Bom ., 22S.
f9) 0900) I .L .E ., 24 Bo,in.. m .  (10) (I897i I .L .R ., 24 C al,, 440.

(II) (1886) L L .R ., 13 C a l, 24>s: : (12) (1917) I .L .R ., 41 MiuL, (;2!l.
(13) (1919) L .R .. 4fi L A ., 109. (14) (1890i I .L .R ., \n  Rnni.. 407..
(15) (1883) I .L .R ., 9 Gal., 843. (I(>) (1923) A .L R ,, C a l ,  6 6 1

(17) 0  H .L .C ., 672.
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R a ja
Shei

A mab
K r is h n a
NABAItir
Sin g h

V.
W akis

H usain

Messrs. ,M. W a sim , N aioah A li ,  and A li  H a s a n , io i  the 

respondents Nos. 1, 2, 3, 5 to 8 and 12.

ZiAUL H a sa n  and R ad h a  K r is h n a , JJ . : — T h is  is a 

p la intiff’s appeal arising out of a suit for possession.

T h e  property in  suit consists of a village called C h a k  

Rahram au, w hich forms part of taluqa Ram nagar 

D ham eri in  the district of Bara B anki, of w hich the 

plaintiff-appellant is the present holder.

T h e  suit as o rig in a lly  filed was against three defen- ZimWasan 
dants, i.e. M ubarak A li,  N u r u l Hasan and Sh a rifu l Bacihe

Hasan. D u rin g  the pendency of the suit M ubarak A l i  j j .
and N u ru l Hasan, defendants nos. I and 2, died and 
defendants; nos. I (a) to 1 (d) and defendants nos. 2{a) to 

2(g) were brought on the record as their legal repre

sentatives respectively. A  pedigree of the fam ily  of the 

defendants may be given here for a proper appreciation 
of the facts necessary for the decision of this case. T h is  

pedigree may be taken as admitted between the parties 

inasm uch as the portion from  G hu lam  Dastgir down

wards was admitted on behalf of the p la intiff in  oral 

pleadings and no part of it  has been questioned before 

us in  appeal:

MUHAMMAD MURAD 

kSalar Bakhsh
I--------

Imam Bakhsh
i .

Maanad Ali

G-hlilam Dastgir

Mubarak Ali Met- Aziman 
[daffc. l

Badrui Hasan Maqbul 
I - o : Hasan 

Misbahxil Hasan I
, (d ad). : Shaiiful 

Haean ■ 
(deft. 3).

Nazir Hasan 
[deft. 1 (a)].

Nurul 
Hasan 

(d:?ft: 2)= 
Mat. Jasini’Un 
nisa, ■wid'-iw 
[deft. 2 (tZ)].-

M3t. Sahara 
[deft. 1 (&)].

Mst.. Eajirffi 
[deft. L (c)].

Iqbal Afzal Ahmad Akhleq
[deft. 2 (a)], [deft. 2 (6)]. Abmad 

[deft. 2 (e)],

5 3  OH

Msi. Hainira 
[dtft, 2 (6)3.

Mst. Jamila Mst. flldiqa 
[deft.2(/)]. Ldeft.2(<jr)j..



1939

Ziaul Hasan

J J .

In  1868 R aja  Sarabjit Singh, the predecessor-in-title 

o£ the plaintiff and the orig inal taluqdar of the taluqa 
Shki Ram nagar Dham eri, and G h iilam  Dastgir were both 

Kais^A ^ival claimants for the settlement of the village in  dis- 
at the time of the second summary settlement. O n 

" V. the 4th December, 1858, the R a ja  is said to have written
Humn a letter to Ghulam  Dastgir (E x h ib it A -6) referring to the

cordial relations that had subsisted between them and

also to the fact that other persons were lik e ly  to put

md" ' forward claims to the chak and prom ising to give h im  

iSishna, a lease of the entire chak  for ever in  case G h u la m  
Dastgir made efforts so as to bring about the settlement 
of th-Q chak  with the R aja. G hu lam  Dastgir on the 23rd 
December, 1858, filed an application, which is included 

in the summary settlement file of the village, c laim ing 

settlement of the chak in  his favour on the basis of his 

ancestral rights. After statements had been made by 

one Jawahir K arinda on behalf of the R a ja  and by 

G hulam  Dastgir, to which reference w ill be made later 
on, the application of'G hulam  Dastgir was consigned to 

records, and settlement of the village was made w ith the 
R aja, who executed a qabulia t  and an agreement in  

respect of it  in  favour of the Government on the same 
date (vide  Exhibits A -1 1 7  and A -118).

T h e  defendants’ case is that soon after the R a ja  in  
fulfilm ent of his promise made earlier executed a per

petual lease in favour of G hulam  Dastgir on the 11th 

March, 1859, conferring upon him  heritable and trans

ferable rights in  the village. T h e  plaintiff’s case, on the 

other hand, as disclosed in  the oral pleadings, is that 

the village was granted by the R aja  orally to G h u la m  
Dastgir as an ordinary thekadar  on payment of an 

annual rent but he was unable to give its date.

G-hulam Dastgir died in  1875 and was succeeded by 

his son Mubarak A li. T h e  R a ja ’s estate came under 
the superintendence of the Court of W ards in  1888 and 
soon after a dispute arose between M ubarak A l i  and 

the Court of W ards in  respect of the village in  suit. 

T h e  Deputy Commissioner took possession of the chak  
excepting the plots by force and served a notice
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upon h im  for his ejectment from  the sir  plots. M ubarak 1939

A li  filed a suit under seaio n 9 of die Specific R e lie f —

A ct for possession of the village, exceptiftg the sir  plots, Shm

and obtained a decree on the 31st January, 1890, and keishna

■successfully contested the notice of ejectment issued by 

the C o u rt of W ards w ith the result that he was restored
. Wakis

mto the possession of the entire chak  Rahram au. T h e  Htoatjt 

C o u rt of W ards then on the 8 th August, 1893, instituted 

a suit for possession of ihe village against M ubarak A l i  zim iE asm  
in  the C ou rt of the Subordinate Tuda-e of Bara B a n ki.

^ RaAlia
T h e  tria l court held  that the plaintiff had treated the Krishna,

defendant as a tenant and was not entitled to a decree 

for possession but it decreed the suit declaring that the 

defendant had no right to hold the chak  R ahram au after 
his father’s death. In  appeal the late C o u rt of the J u d i

c ia l Com m issioner of G u d h  allowed the appeal and 

dismissed the suit in  its entirety. T h is  judgm ent of 

the Ju d ic ia l Com m issioner’s C o u rt is E x h ib it  A -25  and 
w ill have to be referred to again later. D u rin g  the 

pendency of the above-mentioned suit the C o u rt of 

W ards sued M ubarak A l i  for an’ears of rent also.

O n  the 1st January, 1923, M ubarak A l i  made an oral 
gift of the chak  in  dispute in  favour of N u ru l Hasan, 

the predecessor-in-interest of respondents nos. 2{a) to 
2(^), and Sharifu l Hasan, defendant no. 3, and it was 

followed by the delivery of possession in  favour of the 

donees. T h e  village in  question was entered in  the 

name of M ubarak A l i  ^  p iik h ta d a r  m d  so on m uta

tion being allowed the donees were also entered as 
p u kh ta d a rs  of the village. In  the year follow ing 

M ubarak A l i  filed a suit for a declaration that the gift 
by h im  in  favour of N u ru l Hasan and Sh a rifu l Hasan 

was fictitious. N u r u l Hasan and Sharifu l H asan con

fessed judgm ent and a decree as prayed by M ub arak A l l  

was passed in  the suit. D u rin g  the pendency of this 

suit the donees had applied in  the Revenue C o u rt for 
correction of papers on the ground that they should be 

entered as under-proprietors and not as pukhtadti'*.'^.

T h is  application was opposed on behalf of the taluqdar
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1939 and the proceedings ultim ately terminated by the order

— the Board of Revenue, dated the 11th November^ 
Shhi 1925, which held that the transfer by Muba.rak A l i  in  

Krishna favour of NiH'ul Hasan and Shariful Hasan was in v a lid  

f i ? 6̂  in  law and directed the name of M ubarak A l i  to be 

entered as holding under a heritable but non-transfer-
Wasis . . .
Husain able lease (vide E x h ib it  A-79). O n -appeal by the 

taluqdar from this order of the Board of Revenue their 

ZimdEasan Lordships of the Privy C o u n cil held that he had no right 

S i l a  appeal to H is Majesty in  C o u n cil and dismissed the 
Erisimi, appeal !(oide E xh ib it 10).

: T h e  plaintift filed the present suit against M ubarak 

A li,  N u ru l Hasan and Shariful Hasan as stated above 

for possession of village C hak Rahramau, and, in  the 

alternative, prayed for a declaratory decree against the 

defendants, to the effect that the defendant no. 1, had no 

transferable rights in  the village. T h e  suit was con
tested by defendants nos. 2 and 3 of whom defendant 

no. 2 is represented now by defendants 2 (a) to 2 (g) as. 
stated above.

T h e  leaxned C iv il  Judge of Bara Banki framed neces
sary issues and dismissed the suit. T h e  m ain Endings 

arrived at by him  may be mentioned h e re ;

(1) That the defendants’ claim  that they are 
under-proprietors was not made out but it  was 

proved that their predecessor-in-interest G liu la m  
Dastgir held the village with heritable and trans

ferable rights under the patta, dated the 11th 
March, 1859.

“ (2) That Shaikh M ubarak A li  made an o ra l gift 

of the village in  favour of N u ru l Hasan and Sharifu l 

Hasan on 1st January, 1923, and put the donees 
in  possession of it. •

(3) That this gift d id  not result in  an abandon

ment of M ubarak A l i ’s interest in  the village a.ad 
the plaintiff did not acquire a right of re-entry.

(4) That the plaintiff was estopped by the judg

ment of the Jud ic ia l Commissioner’s Court, elated 

the 18th August, 1898, between the parties from
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contesting the follow ing points by v irtu e  of section 
1 1  of the Code of C iv i l  Procedure; I'jso

(a) T h a t  R a ja  Sarabjit Singh granted C hak iu ja

Rahram au to G h u la m  Dastgir by a pa tta ,
dated the 11th  . M arch, 1859. kiushna

. . - N a e a i n -

(b) T h a t  the o rig inal of the aforesaid p a tta  Sin«h

was lost and the secondary evidence thereof w^jus

tendered in  that case was adm issible and d uly  
proved.

(c) T h a t  the p a tta  conferred heritable rights Ziau iH asan

in  C hak R ahram au on G h u lam  Dastgir. Badh<i
(5) T h a t  the suit of the p la intiff for the relief 

for possession was w ith in  time but the relief foi a 

declaration ŵ as barred by time.

It  may be mentioned here that the find ing No. (2) by 

the learned C iv i l  Judge ŵ as not questioned before us 

b y  the learned Counsel appearing on behalf of the res

pondents.

T h e  points argued by the learned Counsel for the 
appellant before us are:

(I) T h a t  the judgm ent of the Ju d ic ia l Com 
missioner’s Court, dated the 18th August. 1898, 

referred to above d id  not operate as res ju d ica ta .'m  
respect of the points mentioned by the learned C iv i l  

Judge in  h is finding N o. 4 noted above.

(II)  T h a t  the lease set up by the respondents, 
dated the 1 1 th  M arch, 1859, is not genuine and they 

are not entitled to adduce secondary evidence 

thereof.
( II I)  T h a t  the said lease, if  proved, enured for 

the lifetim e of G hu lam  Dastgir and no more and d id  
not confer upon h im  either heritable or transfer

able rights.
(IV ) T h a t  even if the rights under the lease 

were heritable an absolute transfer by the gift by 
M ubarak A l l  in  favour of N iir u l Hasan and Sharifu l 

Hasan resulted in  an abandonment of his interest 
in  the villag e and the plaintiff became entitled to 

re-entry and take possession of it.
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(V) T h a t  none of the reliefs claimed was barred 

by time.

W e now proceed to consider each of the points m en-
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R a j a  
S h e i  
Amae

Krishka tioned above in the order in  which they are noted.
Narain

. Singh (J'j Res juclicata

HTOAm As Stated above in  the narration of facts the D eputy 
Commissioner of Bara Banki as Manager of the C o u rt 

of W ards in  charge of the Ram nagar Estate brought a 

suit on the 8 th August, 1893, against M ubarak A l i  for 

i S n a  possession of Chak Rahram au on the allegation that his 
father Ghulam  Dastgir was a mere thekadar  and on h is 

death M ubarak A li  acquired no rights in  the village. 

M ubarak A li  in  defence relied upon the w ritten lease, 
dated the 11th  M arch, 1859, w^hich he alleged was 

granted to his father G hulam  Dastgir by R a ja  Sarabjit 

Singh, the then taluqdar. T h e  defendant further 

averred that the original patta  had been lost and relied  

upon a copy thereof. O n the basis of th is fa t ta  M ubarak 

A li  claimed that permanent and heritable rights were 

conferred upon G hulam  Dastgir. T h e  issues tha.t arose 
between the parties were whether the defendant had 
made out a case for the reception of secondary evidence 

of the whether the lease relied upon by the defen
dant was proved and whether it conferred a heritable 

estate upon the lessee. These issues were directly and 
substantially in issue in the former suit which was bet

ween the parties under whom the present parties claim.. 
The y were litigating under the same title and the former 

court was quite competent to try the present suit. T h e  

issues in question were finally decided between the 

parties. There can, therefore, be no doubt that section 

11 is fu lly  applicable and it is not open to the plaintiff 
to raise the same points in  the present suit, but an escape 

from the application of the ru le  of r a  jiic lka ta  is sought 

on the ground that in  view of certain admissions made- 

by Mr. Cockerell, the learned Counsel for the C o u rt of 

Wards, in  appeal the decree of the late Court of the 

Judicial Commissioner of O udh must be treated to be



J J ,

a consent decree and before such a decree can be given 1939 

effect to, it must be established that the consent to that 

decree had been given by a person having authority to shbi 

give that consent. R eliance in  support of this conten- Krishna 

tion was placed on two decisions of their Lordships of the 
P riv y  C o u n c il in  R a ja h  M u h a m m a d  M u m ta z  AH  'K han  

w. S h e o ra tta n jir  an d  a n o th e r  [V) and R a m  A u k i r  (ind b .vsaxs 
o thers  v. R a ja  M u h a m m a d  M u m ta z  AH  K h a n  (2). In  

our opinion this contention has no force for two reasons, ziam i Hasan  

In  the first place, the decree of the Ju d ic ia l Gom m is- 

sioner’s Court cannot be characterised as a decree on the Kruhm, 
consent or admission of claim  and secondly the action 

of M r. Cockerell in  adm itting certain documents in  
appeal before the Ju d ic ia l Com m issioner’s C ou rt was an 

action w ithin his authority as a counsel for his client in  

the case. From  a perusal of E x h ib it  A -25 . the judgm ent 

of the Ju d ic ia l Com m issioner’s Court, it  w ould appear 

that M r. Cockerell admitted E xh ib its B -7, B -10 , B - I 8 ,
B -19 , B-20, B -22 and B -25 of that case. O u t of these 
documents the learned Ju d ic ia l Com m issioners relied 

upon Exhib its B -7, B-IO  and B-25, the other docum eiits 

were not referred to at a ll in  the judgm ent. E xh ib its  

B -7, B -10  and B-25 of that case are the same as E xh ib its 
A -6 , A - 1 1 and A -16  respectively of this case. These are 

the letters of the R a ja , dated the 4th December, 1858,

1st M arch, 1859, and 10th Jan uaiy, 18 6 5 , respectively- 
T h e ir  genuineness was very probable in  view of the 

admitted fact that G hu lam  Dastgir had been in  posses  ̂

sion of the village since long before 1858 and his claim  

to the sub-settlement had been withdrawn on the assur
ance on behalf of the R a ja  that if  he w ithdrew  h is claim  

he would be granted a perpetual lease of the village at a 

proper jam a  and “shall uphold the same from genera

tion to generation” {vide  the statement of the karinda ,
E x h ib it  A-S). M r. Cockerell d id  not adm it the copy of 

the lease, dated the 11th Ma.rch, 1859, relied upon on 

behalf of the defendants. T h e  question of the genuine

ness of the lease was strenuously argued by h im  in  the 

(1) (1896) L.R., 23 I.A., 75. ; :, ^
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1939 light of a ll the facts and fu ll reliance was placed on all 
the circumstances and evidence negativing its existence.
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Shbi T h e  admission of the three documents mentioned above 

Kkisma was not an admission of the claim  of the defendant in  

that case and would not convert the decree passed on 
„ contest info a decree of consent. It  passes o ur com-
W a e is   ̂ T i l l
Husain prehension how a judgment such as passed by the 

ju d ic ia l Commissioners can Be called a judgm ent on

Ziaul Hasan COnSCnt.

jtefBa 'Rajah M u h a m m a d  M u m ta z  A l i  K h a n  v. S h eo ra tta n jir  
Km hm , ^ w^hich one T h a k u r  Parsliad as an agent

of the Court of W ards had made a ve rb a l admission of 

the claim  of the opposite side and got the decree for 

sub-settlement parsed in  favour of the opposite-party in  

the Settlement Court. T h e  taluqdar on attaining 

m ajority filed a suit to recover possession of the property 

in  respect of which the decree for sub-settlement had 

been passed by the Settlement Court and the defendant 

relied upon the decree. T h e ir  Lordships of the Ju d ic ia l 

Committee held that it was for the defendant to pro\'e 

that T h a k u r Parshad on whose admission the Settlement 

decree had been passed had authority to adm it the claim  

and that the Court of Wards had authorised h im  to 
make the admission.

In  R a m  A u ta r and others  y. R aja  M u h a m m a d  M u m ta z  

A l i  K h a n  (2) the previous settlement decree had been 

obtained on the admission of one Salig R am  on behalf 
of the Court of Wards. T h is  Salig Ram  happened to 

be the brother of Ram  Ghulam . the claimant. T h e ir  

Lordships of the Privy C o u n cil were of opinion tha.t 

having regard to the facts disclosed b y the proof of the 

settlement decree was not b inding upon the m inor 
represented by the Court of Wards. Salig R am  who 

appeared before the Settlement, Court to represent the 

Court of Wards and to protect the interests of the m inor 

taluqdar was on account of his relationship with the 

claimant an interested party and the authority to adm it

(I) (1896) L„R„, 23 I.A.„ 7fi. (2) (1897) L.R., 24 I.A., 107.



the claim  obtained from  the D eputy Com m issioner b y 1939 

Salig R am  was not a good authority as it  had been obtain- 

ed w ithout disclosing his relationship to the applicants or Shbi

h is personal interest in  the success of the case. N one of K rishna

these cases are applicable to the facts of the present case,

T h e re  is no evidence that M r. Cockerell, who appeared ^̂ya-ris

as a Counsel for the C o u rt of W ards before the J u d ic ia l Husaiit

Com m issioner’s Cou rt, had been expressly asked not to 

adm it the documents denied before the tria l co u rt. F o r 2;iaui Hasan 

aught we know he may ha.ve obtained instructions from 

the C o u rt of W ards to adm it the documents w hich he Krishna, 

did. From  our experience ŵ e believe that a counsel 
of M r. Cockerell’s position must have consulted his 

client beforehand, F u rth e r we are of o p in io n that a 

counsel appearing in  a case from  the very nature of his 

duties and for the purpose of a proper conduct of the 

case must be deemed to have im p lied  authority to adm it 

or deny a document, to press or withdraw an issue in  the 
case, to examine a witness or call no witnesses and to 

such other acts w^hich are required for the proper 

management and conduct of the trial. W e are of

opinion that the C ou rt of W ards ŵ as bound by the

admission of the genuineness of the documents in  ques

tion by M r. Cockerell. It  would be enough for us on 

this point to cite a ru lin g  of their Lordships of the P riv y  

C o u n c il reported in  S h eonandan  Prasad S in g h  v. H a k im  
A b d u l  F ateh  M o h a m m a d  R eza  [I)

W e are, therefore, of opinion that the p la in t i i  is 

bound by the findings in  the former suit to the effect 
that R a ja  Sarabjit Singh granted C hak R ahram au to 

G h u la m  Dastgir h y  paMa, dated the 1 1th  M arch, 1859, 

that the orig inal pat,ta was lost and the secondary evi

dence thereof was adm issible and d u ly  proved and 
that the pa tta  conferred heritable rights in  the chak on  
G h u lam  Dastgir.

ill) Qenuimmss of the patta.
After our find ing on the question of jud ica ta , in  

fact, it  is not necessary for us to decide point N o 2,

(1) (i935yL.R„ 62 LA,, p.
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1930 on  merits., b u t  as o u r  a t te n tio n  has b een  d ra w n  to  th e
— evi dence on the record beaiing on the point we shall 

refer to it  briefly and give our decision. E x h ib it  A -6 

Kbishna is a letter, dated the 4th December, 1858, written by 

R aja Sarabjit Singh to G hulam  Dastgir. T h is  docu- 

Wabis ment is proved by Exhib its A-29, A -31 and A-30. 

Husain- Xhese are the copies of proceedings containing the 

statements of L a i Bahadur and Ibad A l i  made in  the 

t o ?  Htt«n previous suit. By this letter the R a ja  promised to give

Badha the leasc of the entire chak  and the sir lands and to
K n s h n a ,  future as usual provided that

G hulam  Dastgir helped him  in  getting a settlement of

the village in  his favour. E x h ib it  A -7 is the copy of 

G hu lam  Dastgir’s application for sub-settlement. O n  

the 31st December, 1858, Jaw ahir K arinda on behalf 

of the R a ja  stated before the Settlement C ou rt that an 

agreement had been arrived at between the parties 

that Ghulam  Dastgir would withdraw his claim  and in  

lie u  thereof the R aja  would grant him  a perpetual 

lease of the village at a proper jam a  and shall uphold 

the same from generation to generation. T h is  state

ment was verified by G hulam  Dastgir, who withdrew 

his claim  {vide Exhibits A -8 and A-9). O n the 1st 

March, 1859, the R aja  acknowledged the services of 

G hulam  Dastgir and invjted h im  to his place for the 

purpose of executing the lease in  his favour. E x h ib it  

A -15 is the copy of the lease itself granted on the 11th  

March, 1859, i.e. ten days after the letter (E x h ib it  

A -11). T h e  execution of the lease is further supported 

by another letter (Exhib it A - 1 6) written by the R a ja  

to Ghulam  Dastgir on the 10th January, 1865, where

in  a distinct reference has been made to a w ritten 

lease. T h is  letter was also proved by L a i Bahadur and 

A b id  A l i  in  the former suit {vide  Exhibits A -29 to 

A -31). On behalf of the plaintiff it  was stated that 

the village was granted to G hu lam  Dastgir by an oral 

lease but of this there is no evidence on the record.



1939
As against a ll this evidence reliance was placed on 

certain reports of the Sarbarakar of the C o u rt of W ards 

and the letters of the R a ja  denying the execution of 

the lease as w ell as certain tuasilbaqis [vide  E x h ib its  11  

to 21 and 35). A l l  these documents were produced in  naeain 

the first suit and were considered by the learned J u d i- 

c ia l Com missioners. T h e  letters of the R a ja  are of a 

period subsequent to his estate being taken under the 

superintendence of the C o u rt of W ards. W e  are not 

prepared to put any faith in  these documents in  the 

face of more direct and contemporaneous evidence pro- 

duced on behalf of the defendants and hold that a JJ- 
written lease was in  fact granted by R a ja  Sarab jit Singh 
to G h u lam  Dastgir on 11th  M arch, 1859.

Now  as to the loss of the document, the story of the 

defendants, as disclosed by M ubarak A l i  in  the previous 

suit, was that after the institution of the suit in  1893 it 

was handed over to M unshi K urb an Ahm ad, V a k il, 

who gave it to A ziz-uddin, agent of M ubarak A l i ,  w ith 

instruction to take it  to the office of the Sub-Registrar 

and to search for documents bearing the signatures of 

the R a ja  resembling the one on the lease. A ziz-ud -d in  
accordingly went to the registration office, searched the 

registers and then left w ith the o rig inal p a tta  as he 

thought in  his pocket. H e  soon discovered that the 

p a tta  was not there in  his pocket and returned to the 

registration office for a search. A  report of loss was 
made at the police station. A ziz-ud-d in was examined 

in  the former suit and his statement was. believed by the 

learned Ju d ic ia l Com missioners, and we have no reason 

to take a different view. T h e  copy of the lease pro
duced in  this case (E x h ib it  A -15 ) is the same w hich was 
produced in  the form er suit. O n  the statement of 

A ziz-ud-din it  was held that E x h ib it  A -1 5  was a true 

copy of the o rig ina l granted by R a ja  Sarabjit 

Singh. T h e  learned C iv i l  ju d g e , who tried tbe pre-;

Sjent case, came to the conclusion that the loss df the 

o rig ina l had been proved and that E x h ib it  A -15  

Was a true copy of ity and the same view  had been
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1939 taken in  the former suit by the Ju d ic ia l Com m issioners.

O n a consideration of all the evidence in  the case we 
Shbi have no reason to differ in  the finding of the learned 

ivBisHNA trial Judge.
Nabain

( III)  T h e  in te rp re ta tio n  of the lease

husaS The m ain controversy in  the case between the parties 
has ranged round the question whether transferable 

liauiH am ii in  land were granted by the lease, dated the 11th
^rid  March, 1859, or not. Before we discuss this point on 

Krishna. the merits it may be observed that we have not been 

able to follow the distinction made by the learned C iv i l  

Judge between an under-proprietor and a lessee hold

ing land with heritable and transferable rights. T h e  

learned C iv il  Judge has found that the defendants have 

failed to prove that they hold under-proprietary rights 

but has held them to be holding under a perpetual 

lease w ith transferable rights. T h e  word “under- 

proprietor” is defined in  the O udh Rent Act as a per

son possessing a heritable and transferable right of 

property in  land for w^hich he is liable or b ut for a con

tract or decree would be liable to pay rent. T h is  defi

nition covers the perpetual lessee holding land w ith 

heritable and transferable rights. It  m a y be that the 

word “under-proprietor” is a general term and is ap p li

cable to all persons holding land on payment of rent 

with heritable and transferable rights, howsoever those 
rights may have been acquired. T h e  under-proprie- 

tai7  right may be created in  many ways, for instance, 

under the Oudh Sub-settlement Act by a declaration 
under section 107-H  of the O udh Rent A ct in  a suit 

for assessment of rent or by the sale of an under-pro

prietary interest by the proprietor having carved it out 

of his proprietary rights in  land. A  landlord may as 
well create an under-proprietor by executing a perpe

tual lease. T h e  finding of the court below that the 
defendants held under a perpetual lease conferring 

U p o n  the lessee heritable and transferable rights is 

inconsistent with his other finding that the defendants

7 3 6  THE INDIAN LAW REPORTS [vOL. XIV



are not under-proprietors. It  may be that the court 1939

below was considering a claim  to under-proprietary 

rights outside the lease, dated the 11th  M arch, 1859, Shbi

but we may observe that no such case was either put icsishna 

forward in the pleadings or argued before us (vide  para- 

graphs 19 and 20 of the written statement). T h e  rig h t 

of transfer in  paragraph 20  was claim ed in  respect of Husaik 

the rights of a lessee under the provisions of the T ra n s 

fer of Property A ct whatever those rights may be. T h e  ziaul Hasan 
rights owned and possessed by G h u lam  Dastgir, the 

orig inal lessee, p rio r to his claim  for sub-settlement Krishna,
were referred to in  arguments as evidence of surround

ing circumstances in  respect of the interpretation of 
the lease.

Com ing to the merits of the question, we may observe 

that it was admitted before us that the provisions of the 

Transfer of Property A ct ( IV  of 1882) w ould apply to 
the lease, although it was executed long before the A ct 

came into force, firstly because the law was the same 

before the passing of that Act as after it  and secondly 

because in the absence of any specific law on the point 
the Court would be justified in  referring to the provi
sions of the Transfer of Property Act as embodying the 

rules, of equity, justice and good conscience w hich 

would be applicable. In  order to give a correct mean

ing of the words used in  the lease for the purpose of 

defining the rights of the lessee it  would be necessary 
to refer to certain attendant circumstances. E xh ib its 
A -2, A -4 and A-34 w ould show that one K h a d im  A ll  

was the owner of the entire or m a jo r  part of village 

C hak Rahram au and had mortgaged certain lands and 

shares of that village to Im am  Bakhshj the father of 

G h u lam  Dastgir. E x h ib it  A -5 is p a m a n a  o i th e  year 

1845 in  the name of Masnad AH, the uncle of G htilam  
Dastgir, from the Chakledar entrusting Chak. Rahram au 

to h im  and enjo ining upon h im  to pay revenue in  the 
treasutv in  instalm ent after instalm ent. E x h ib it  A-oO 

is the copy of the statement of A b id  Hasan examined in  

the previous litigation between the parties. H e stated
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J J .

that Masnad A li  and Im am  Bakhsli possessed the chak  
^  which ultim ately came into the possession of G h u la m  

Shei Dastgir. It  has already been stated that R a ja  Sarabjit 

Singh and G h iilam  Dastgir were riva l claimants to sub- 

settlement at the time of the second sum m ary settle- 

ment. No sanad  in  respect of the village in  dispute 

HutAiu had been granted to the R a ja  t il l  then, and the dispute 

was with regard to proprietary rights in  the village. 

Z im iH a sa n  ^ n  the 4th December, 1858, the R a ja  sent his K arin d a 
law ahir with a letter (Exhib it A -6) to G h u lam  Dastgir,

Radka • 1 1
KrisMa, in  which he sought his help m  securing the settlement 

of the village in  his favour and promised that “a ll the 

plots of sir land bearing old rental with other proprie

tary rights which are in  your possession from old time 

shall be upheld also in  future as usual”. T h is  letter 

embodies an admission on the part of the R a ja  that 
G hulam  Dastgir held proprietary rights in  the village. 

O n the 23rd December, 1858, G hulam  Dastgir filed a 

claim  for sub-settlement in  his favour. It  does not 

appear whether he ignored the request of the R a ja  for 

the time being or he did so in  order to put off the other 

claimants from whom the R aja  feared some opposition. 

At any rate, it  is clear that on the 31st December, 1858, 

G hulam  Dastgir and Jawahir, the person m entioned 
in  the letter Exh ib it A -6 , appeared before the Settle

ment Court. Jawahir made the following statement: 
“ My client, Raja Sarabjit Singh, has made the plaintiff 

to agree to the fact that the plaintiff should withdraw his 
claim and in lieu thereof the defendant shall grant a per
petual lease of the village to the plaintiff at a proper 
jama and shall uphold the same from generation to gene
ration. Th is statement ol: mine may be got verified from 
the plaintifE and settlement of this village be made with 
Raja Sarabjit Singh.”

Thereupon G hulam  Dastgir made the follow ing 
statement and withdrew his c la im :

“ TJie statement of the /earmcia of Raja Sarabjit Singh 
in respect of my willingness is correct and in accordance 
with that I  the deponent at this time withdraw from ray 
claim about this village, its settlement be made with Raja 
Sarabjit Singh.”
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The application of Ghulam Dastgir was ordered to 1 9 3 9

Ziaul Hasan 
and 

Badha

be dismissed {uide  E x h ib it  A - 14). T h e  R a ja  thus ^
1 I 1 • 1 r
bound huTiselt to grant a perpetual lease of the village Shri 

to G h u lam  D astgir w ith rights lasting from  generation k e S S a  

to  generation and wrote a letter of thanks to h im  (E x h i- 

b it A -1 1) on the 25th R ajab  1275 H ir j i ,  w hich w ould be 

equivalent to the 1st M arch, 1859, in  w hich he emphas- Husaik 

ised that he w ould not go against his w riting  (reference is 

to his letter E x h ib it  A -6) and invited h im  to take the 
lease. T e n  days later the lease (the copy of w hich is 

E x h ib it  A -15) was executed. T h e  translation of this Krishna, 

lease may be reproduced h e re :

“ Signature ,of Raja Sarabjit Singh in Hindi.
Perpetual lease in favour of Sheikh Ghulam Dastgir, 

zamindar of village Rahramau from the beginning of ! 26f>
Fasli.

Let it be known to you that the perpetual lease of entire 
land, cultivated and uncultivated of village Chak Rahra
mau, belonging to me, comprised in the Ramnagar Estate, 
has been granted to you for ever at the jama of Rs.2,550 
half of which amounts to Rs.1,275 in lieu ibf your loyalty 
and abstaining from putting forward a claim you should 
after letting out the land, comprised in the said chak, to 
your entire satisfaction continue to pay the dues assessed 
by me and should remain in occupation of the said village.
No interference whatever shall ever be made contrary to 
this writing on my behalf and on behalf of my representa
tives. A ll the malkana rights due from ryots and sir land, 
etc. which you enjoyed and are in possession from old 
time shall as usual be upheld and maintained in your 
f a v o u r .  Excepting the proposed, /ama of i\ie. iheka, men
tioned above, nothing more shall be taken ever on my 
behalf. You should remain satisfied in every way and 
always try for my welfare.

Dated U h S h ah m  IZIh H ijri.

Signature of Bhikhari Lai, Patwari, in Hindi;”

I t  is contended by the learned C o u nsel for the p la in 

tiff-appellant that the only dispositive words in  

lease, although described as a perpetual lease, are “has 

been granted to you for ever” and these words are satis

fied by the grant being for the life  of G h u lam  Dastgir.



1939 Reliance was placed on two decisions of d ie ir  Lo rd -

—  ships of die ju d ic ia l Com mittee in R a ja h  R arneshar
Shm B akhsh  Singh  v. A r ju n  S ingh  (1) and A ziz-un-n issa  v.

Kmshna T asadduk H u sa in  K h a n  (2). W e do not th in k that, 

these cases are applicable inasm uch as the deeds in  these 

cases were executed under very different circumstances.
W aris ' .
HiTSAm Iq  the first case the deed was made by a taluqdar in  

favour of a ju n io r member of the jo in t fam ily  as a 

ijiau! Hamn maintenance grant which connotes p m n a  fac ie  an in - 
tention that it  should be for life. In  the other case theliiUulCl

Kmhna, word ' lu m e s h a ” was used in an award by w hich a certain 

allowance per mensem was fixed for the brother of the 

defendant in  that case. T h e ir  Lordships in  interpret

ing the words “ham esha” occurring in  the award observ

ed that they were not inconsistent with lim it in g  the 

interest given but the circumstances under w hich the 

instrument was made or the subsequent conduct of the 

parties may show the intention w ith sufficient certainty 

to enable the Courts to presume that the grant was per

petual. T h e ir  Lordships d id  not see in  the circum 

stances under which the award was made anything 

which would enable them to pronounce that the allow 

ance was payable after the death of the grantee.

It  is always dangerous to interpret a document w ith 

reference to the interpretation placed upon another 

document made in  different circumstances. I n  the pre

sent case we know that G hulam  Dastgir withdrew his 

claim in  consideration of an agreement made on behalf 

of the Raja that his previous m alikana  rights w ould be 

respected and that he shall grant a perpetual lease of 

the village and shall uphold it from generation to 

generation. T h e  lease, therefore, was executed in  fu l
filment of the agreement mentioned above and we are 

of opinion that the words “perpetual lease granted for 
ever’' stand for the words “perpetuaf lease enjoyable 

fiom  generation, to generation in  proprietary rights” 
(that is, under-proprietary rights). T h e  words '‘per- 

petual” and “for ever” are words of flexible am plitude,

n) (1900) L.R., 28 LA., p. I. (2) (1901) L.R., 28 LA., p. 6.1
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and if  the circumstance under which the instrum ent is jggj,

made and the subsequent conduct of parties show an  

intention with clearness and certainty that a heritable Shei

and transferable grant was made, then it is open to the keishna 

C ourt to give that m eaning to these words. I S a i r

T w o  letters were w ritten by R a ja  Sarab jit S ingh to 

G h u lam  Dastgir (Exhib its A -16 and A - 17) on the 10th Hus.at.n- 

Jan uary, 1865, and the 31st Ju ly , 1874, respectively.

I n  the first of these letters the R a ja  referred to the state- ziaui i-icuar 
m ent made by his karinda  before the Settlement C o u rt 

and to the w ritten lease w hich he had executed. B y  the KryJma, 

second letter he agreed to give Rs.206 an nu ally  to the 

daughter-in-law  of G h u la m  Dastgir on the occasion of 

salam  karai, i.e. the first occasion on w hich a bride 
comes to the fam ily  of her husband and pays respects to 

ciders. T h is  sum of Rs.206 was to be credited towards 

the rent from generation to generation. H ow  could 

this deduction be made from generation to generation 

unless the lease itself was from generation to generation?

The lease has already been held in  the previous l it i 

gation by the late Ju d ic ia l Com m issioner’s C o u rt to 

confer heritable rights upon the lessee (v id e  E x h ib it  

A -25). W e have already held that this finding cannot 

be questioned by the plaintiff. T h e  words “genera

tion to generation”, w hich as we have stated above 

should be read in  the lease for the words “for ever”, 

have acquired a technical m eaning in  India., T h e re  is 

nothing in  the lease w hich may show that the interest 

conveyed was sought to be lim ited  in  its scope. T h e  

lease was executed in  settlement of a dispute relating to 

proprietary title, w hich is a very strong circumstance in  

favour of holding that the transferor intended to trans

fer a ll his interest in  the property, i.e. a heritable and 
transferable estate. W e rely for this view upon a 

decision of their Lordships of the P riv y  C o u n c il in  

T h a k iir  H a rih a r  B u k sh  v. T h a k u r  U m a n  P m M a d  (I) .
T h e  p rincip le  of section 8 of the Transfer of Property 
A ct also favours this interpretation.

' ( 1 ) (1886) L.R., 14 7.
6 4  OH
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Raja
Shei
AatAB,

K riskna
Nabaik
Singh

V.
W a s i s

H l'SAIJT

Ziaiil Hasan 
and 

Radha 
K rishm , 

J J .

In  this C o iiit  in  a previous case, Sheo B a h a d u r  S ingh  

V. B ishm ia th  Saran Singh  (1) the same ru le  of interpre

tation was applied. T h e ir  Lordships at page 25 observ

ed as follows:
“ Ordinarily a transfer of land without restrictions 

carries with it every incident of ownership and piisses to 
the transferee all interests which the transferor is th°n 
able to pass in the property and in the legal incidents 
thereof. Therefore, where a grant is proved to be for 
“ o-eneration after 2'eneration ” it must be constnied, in 
the absence of anything to the contrary, to be a grant of 
an absolute estate.”

T h e  learned Counsel for the appellant has argued 

that the principle of interpretation applied in  the above- 

mentioned case is much too wide and is not supported 

by other decisions of the late Jud ic ia l Com m issioner’s 

Court or of this Court and reference has been made to 

the following decisions:

N and  R a m  v. A m ana t Fatim a B egam  (2);

M uham m ad A b d u l K a rim  K han  v. N iiva z  Si'ngh

(3) ; ,
H ira  L a i and others  v. G ajraj K u e r  an d  o thers

(4).
In  our opinion a ll these cases are distinguishable.

In  N and  R a m  v. A m ana t Fatim a B egam  (2) the under- 

proprietary rights claimed were negatived and a per

petual hereditary farming lease of the villag e was 

decreed. It was held that in  the circumstances of that 

particular case a decree which was passed w ith the con

sent of the taluqdar who had resisted the claim  to the 

under-proprietary rights did not convey transferable 
rights.

In  M uham m ad  A b d u l K arim  K h a n  v. N iw a z  S ingh

(3) the facts are practically identical w ith the facts in  
N a n d  R am  v. A tnanat Fatim a B egam  (2).

In  th e  C2.se o l  H ira  L a i and others y .  G ajra j K u e r  
and others (4) the lease acknowledged the existing occu-

f!V (1927) 4 O.W.N., p. 15.
(3) (1909) 12 O.C., 267.

(2V(]903) 6 O.G„ p, 94.
(4) (1936) I.L.R., 11 Luck., 203. -



pancy rights for life  w hich had been decreed previous- jggg

ly  and made those rights available from generation to — ~ 

generation on payment of an annual rent, w hich was Shhi 

described in  the lease as m alikana . T h e  H o n ’ble kmshna 

Judges who decided the case held that in  the particu lar 

circumstances of that case m uch stronger language was 

needed to show that in  place of the o rig in a l occupancy Husain 

right w hich was acknowledged an under-proprietary 

right had been conferred for future. T h e  learned 

Judges d id  not take exception to the ru le  of interpreta- 

tion adopted in  S keo  B a h a d u r  S in g h  v. B ish u n a th  Krishna, 

Sflran Sm g/i (1), but held that in  the case before them 

there were indications that the estate was not meant to 

be transferable.

The learned Counsel for the appellant strongly relied 

upon the admission of G h u la m  Dastgir contained in  

E x h ib it  31 in  the year 1866 as w ell as the report of the 

N a ib  Sadar M unsarim  (E x h ib it  32) in  the same case in  

w hich the above statement was made. A  perusal of 
these two documents does not show to what proceeding 

they relate and how that proceeding terminated. A l l  that 

we can gather from the heading is that there was some 

sort of in q u iry  in  respect of the land, held, on con

cession in  village C h a k Rahram au. R u p  N a ra in , the 

agent of the R a ja , stated that the R a ja  had granted 182 

bighas and odd land to G hulam  Dastgir and “that this ‘ 
village has not been gi’anted b y  virtue of any right nor 

is it  his sir, It: is only ka stka ri  tenure and the chak  is 
held by G h u lam  Dastgir by way o i th e ka  m iista ja ri.’’
T h is  statement of R u p  N a ra in  was accepted as correct 

by G h u la m  Dastgir and the report (E x h ib it  32) of the 

N a ib  Sadar M unsarim  is based upon these two state

ments. W e attach no value to the statements of R u p  

N a ra in  and G h u la m  Dastgir recorded in  E x h ib it  31 in  

the face of the letters of the R a ja  (E x h ib it A -16 , dated 

the 10th January, 1865, and E x h ib it  A -17 , dated the 

81st July, 1874), written later than this statement in
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1^39 E x h ib it  31. T h e  learned Counsel for the appellant 

has further referred us to the statement of the R aja , 

a S S  the 29th October, 1888 (Exhib it 35), w hich con-
KmsHNA tains a complete denial by the R a ja  of the lease granted 

by him  on the 11th  March, 1859. T h is  statement of 

w I eis tlie R a ja  cannot be believed. In  fact, in  the previous
Husain litigation before the learned Ju d ic ia l Commissioners in

appeal it  was clearly held that the denial by the R a ja

MauiHamn of any matter was worth nothing, and the learned

Radha Counsel who appeared for h im  in  that C o u rt asked the
mshna, lej^ r̂ned Jud ic ia l Commissioners to disregard the R a ja ’s 

evidence entirely and admitted that the greater part of 

it was false.
I l has further been strenuously contended before us

that there were several litigations between the parties

between the death of G hulam  Dastgir and the institu
tion of the present suit and in  none of these the defend

ants la id  any claim  to hold transferable rights in  the 
land covered by the lease and all that they d id  was
merely to claim heritable rights. T h e  litigations that
took place between the parties are—

the suit under section 9 of the Specific R e lie f 
Act by Sheikh M ubarak A l i  against the Deputy 
Commissioner of Bara B a n ki (vide  E x h ib it  A - 113), 

the suit for possession brought by the Deputy 

Commissioner, in  charge of the C ou rt of W ards. 
Ramnagar Estate, against Sheikh M ubarak A li 

(Exhibit A -21) ending in  the judgment of the 
late Judicial Com missioner’s Court in  appeal 
(Exhibit A-25), 

the suit to contest the notice of ejectment 

between Sheikh M ubarak A li  and the Deputy 
Commissioner in  charge of the Court of W ards, 
Ramnagar Estate (Exhib it A -12 1)  and E x h ib it  2> 
the order of the Board of Revenue, and 

the correction of papers case ending in  the order 
of the Board of Revenue (Exhibit A-79).

It  is urged that in  none of these cases the defendants 

put forward a case that they were fu ll under-proprietors
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of the land in  dispute and tliis was a very strong cir- 1939 

cumstance against them. W e are of opinion, however, 

that it was not absolutely necessary for the defendants Shei
or their predecessors to put forward their fu ll c la im  in  kbishna,

any of these cases. A l l  that was necessary for them to 

do was to allege such rights in  themselves as were 
enough to save them from  ejectment and to ensure Husain 
their possession of the land.

On a consideration of a ll the attendant circuni- 

stances, the language of the lease in  dispute and the 
conduct of the parties subsequent to the time when the JJ- 
lease was granted, we have come to the conclusion that 

by the lease a heritable and transferable interest in  
land was granted to G h u lam  Dastgir w hich for rhe 
purpose of this case amounts to under-proprietnry 

rights.

{IV ) A b a n d o n m e n t

1  he decision of this point has to be given on rhe 
assumption that G h u la m  Dastgir had no transferable 

rights under the deed and that it  conveyed a heritable 
interest to h im  and no more. T h e  p la intiff’s case on 
this point is contained in  paragraph 4  of the plaint, 

read with paragraph 3. H is  case is that by the act of 

m aking an absolute gift o n  the 1st January, 1D23, of 
the property in  suit by M ubarak A l i  an abandonment 
of his interest occurred in  the eyes of law and the 
plaintiff became entitled to re-enter into possession.

T h e  pla int is in  U rd u  language but paragraph 4 

mentions the word “abandonment” in  English , w hich 
was used therein as a technical term. T o  this the 

defendant’s reply was that even though ho transferable 
estate was granted by the lease, yet the lessee’s lights, 

whatever they may be, w^ere heritable and transferable 
(■oide paragraph 20  of the written statement) meaning 
thereby that the mere act of t r a n f e  d id  not involve 

loss of the lessee’s rights to the lessee.

T h e  learned counsel for the plaintiff before the trials 

court stated in  his arguments that if  it were necessary
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1939 to find a legal expression to indicate the fact detailed in  
paragraphs 3 and 4  of the pla int in  the language of the 

Am^^ Transfer of Property Act, he would put it  under 
Kbjshna ‘’’im plied surrender” as used in  section 111 (f) of that
]\Lveaik- .
Singh ACt.
Wauis T'his plea was negatived by the court of tria l and 

Husain abandonment as meaning “im plied surrender” has not 

been persisted in arguments before this C o u rt for the 

ziauiEamn obvious Tcason that an im plied surrender takes place 
r Z jm either by the creation of new relationship between the 

Krishna, jesso" and the lessee, such as the acceptance of a new 

lease w hich must operate as' an im plied  surrender of the 
old one,, or in  other ways based upon the consent of 
the parties, or by the relinquishm ent of possession by 

the lessee and taking over possession by the lessor w hich 
would lead to the inference of an im plied surrender 

of the lease.
In  the present case soon after the gift M ubarak A ll  

made attempts, with the help and collusion of the 
donees, to recover back possession of the gifted property 

on the ground that the gift was fictitious and succeeded 
in  it, and, ultimately, we find that the Board of Revenue 
maintained his name in  the revenue papers as it 
originally stood. T h e re  was at no time a relinquish

ment of possession in  favour of the plaintiff.
In  this Court reliance has been placed in  support 

of the case of an abandonment upon section 111(g), i.e. 
termination of the lease by forfeiture in case the lessee 
renounces his character as such by setting up a title m  

a third person or by claim ing title in  himself.
It  has been argued that the act of m aking an absolute 

gift by M ubarak A li  in  1923 and setting up a higher 
right than actually owned by the lessee, such as claim ing 

iinder-proprietary rights in  the Rent Courts in  the 
correction of papers case, amounted to a disclaimer of the 

rights of the lessor and fulfilled the requirement of the 
provisions of selection 111 (g) (2 ), and reliance for this 
rontention was placed upon the following cases ;

Baba  v. V ishvanath Josh i (1).
(1) (1883) I.L.R., 8 Bora.,
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M a h ip a t R a n e  a n d  others  v. L a k sh m a n  m d  1939

others ( \)  shri '

K ally  Dass A h ir i \ \  M a m n o h in i Dassee (2). li^iswA

A  very spirited protest lias b^en put forward on 

behalf of respondents that this is a totally new case 
and should not be allowed to be set up in  appeal. It  Husain

has been urged that the respondents have had no oppor

tunity of putting forward their case and their evidence ziauiEamn
in  reply to this nevv̂  case. T h e re  is considerable force
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and
'Eadlia

in  this contention and Tve are not prepared to allow Knsima 
the plaintiff-appellant to change his case to the extent 
to w hich he proposes to do. T h e  learned Counsel for 
the respondents has, however, replied to this new case 
on whatever evidence that there is on record, and we 
shall give o ur decision in  brief on this point.

W e are of opinion that if  a lessee sets up higher rights 

under the lease than what the lessor accepts ŵ 'ere 

granted to him , there is no disclaim er of the title of 
the landlord, for instance, setting up perm anent rights 
of tenancy is not the denial of the proprietary rights 

of the lessor. A  perusal of the pleadings of the defen

dants in  the correction of papers case would show 
that they were a ll the time claim ing under the lease.
T h e y  never denied their lia b ility  to pay the rent jixed .
A l l  that they d id  was to assert a higher status as lessees 
than was admitted by the plaintiff, and, in  our opinion, 

such an assertion does not amount to the denial of the 
title of the landlord  or claim ing the title for themselves 

:aiid does not fa ll w ith in  the language of section H I  (g)
(2). T h e  decision in  B aba  v. V ishvana th  Josh i (̂ $) was, 
not followed in  a later case by the same H ig h  Court 
(v id e  V i th u Y .  D h o n d i [i). .

In  M a h ip a t R a n e  and  others y .  L a k sh m a n  an d  o thers
( 1), a tenant under a plea of ownership had succeeded 

in  obtaining a possessory order in  a su it  before a 
M amlatdar. I t  was held that the defendants; had

d )  (1900) LL.R., 24 Bom., 'I2G. (2) (1897) LL.R., 24 Cal, 440.
.(3) (1883) LL.E., 8 Bom., 228. (4) (1890) LL.R., 15 ; Bom.,; 407,

at page 413.



1939 distinctly repudiated the landlord’s title in  the possessory 

suit and \\^ere not entitled to  a no tice  to  quit.

a S e  T h e  case of K ally Dass A h ir i  v. M anm ohi-ni Dassee (1) 
■̂\’as in  respect of the recovery of certain premises in  

SiMGH Calcutta in  possession of the defendant. In  a suit for
wlijis arrears of rent in the Sm all Cause Court the defendant

HfSAis- denied a tenancy under the plaintiff and had claimed 

occupation as owner of the land and this denial v/as 

- - -  Ziaui Hasan held to retail forfeiture.

Badka None of these cases is applicable to the facts of the 
Krwkw, case.

In  K ali K rishna  T agore  v. G olam  A lly  (2), it  was 

held that although, the defendant in  a previous suit for 

rent had repudiated the particular holding w hich the 
plaintiff attributed to him, he did not question the 
plaintiff’s right to receive rent and, therefore, d id  nor 

in  any sense repudiate the landlord’s title.
In  K em aloo ti v. M iiham ed  {$), S e s h a g i r i  A y y a r ,  J., 

at page 632 observed as follows:
“ In  ordinary parlance the expression ‘ renounce' would 

connote that some act is done to the knowledge of the 
landlord which was calculated to convey to him the im
pression that the tenant repudiated his dtle.”

Napier, J. also took the same view and observed as 
follows (p. 636).

“ It  seems to me that both the words ‘repudiation’ and 
‘ renunciation' require something a great deal stronger 
than a mere assertion not communicated (to) the land
lord. It  is impossible to lay down a hard and fast rule
but to my mind a very good test to apply would be,,
whether the assertion would operate as a starting point for 
adverse possession against the landlord (^uide Doe v. 
Williams (4) (where Lord Mansfield applies this test) and 
viewed in this light, the assertion w ill not come within its 
mischief.” .

In  M aharaja of Jeypore  v. R u k m in i  P a ttam ahevi (o) 

Lord Ph illim o rE;, at page 118  observed as follows : 
“ The qualification that the denial must be in clear 

and unmistakable terms has not unfrequently been applied
(1) (1897) I.L.R., 24 Cal., 440. (2) (1886) LL.R„ 13 Cal.. 248.
(3) (1917) I.L.R., 41 Mad., G29, (4) (1777) 2 Cowp. 622.

(5) a919) L.R., 46 I.A., 109.
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by the courts in India, wiiich have held that where a ^939

tenant admits that he does hold as a tenant of the person — — -
who claims to be his landlord, but disputes the terms ol:
the tenancy, and sets up terms more favourable to himself, Awiiit
he does not, though he fails in establishing a more favour-
able tenancy, so far deny the landlord’s tide as to woik Singh
a forfeiture.”

111 our opinion the law as la id  down by their Lo rd - Husain 

ships of the Ju d ic ia l Com m ittee is conclusive and we 
hold that in  the circumstances of the present case ZiauiEasan.. 

assertion of the defendants that they were hold ing under jZ im
the lease conferring upon the lessee not only heritable 
but transferable rights as well, does not amount fo a 
disclaim er of the title of the plaintiff.

W e are further of opinion that if  there was any 
torfeiture under the p rincip le  of section 111 (g) (2) of 
the Transfer of Property Act, it  was waived b y the 

acceptance of rent by the p la intiff w hich became due 

since the forfeiture. Exh ib its A-56 to A -75 are the 
treasury receipts in  favour of M ubarak A l i  showing 
that he used to deposit the rent due from  him  in  the 
treasury of the T a h sild a r, and Exh ib its 28, 41, 42, 43 

and 29 show that the amount of rent deposited by 

M ubarak A li  used to be withdrawn on behalf of the 
pla intiff’s predecessor, R a ja  H arnam  Sinsjh, under 

protest. T h e  recital in  E x h ib it  28 is that the amount 

was payable to the estate w hich it was desired to receive 
under protest. T h e  same was the language more or 

less of the other applications. Acceptance of rent, even 
under protest, amounts to an acceptance under section

11.? sufficient to operate as a waiver, as held in  K ali 
K rish n a  T agore  v. F u zle  A l i  C how dhry  (1) and B enga l 
N a g fm r  R a ilw a y  C o m p a n y , L im ite d  v. F irm  Bal 
M u k u n d a  B isesw ar t a i l  (2). O n the case that forfeiture 

had taken place the lessor had no right to take the 

money at a ll unless he took it  as rent. I f  he took it 

as rent the legal consequences of such act must folldW r 

however m uch he may repudiate it  C ro |t v .

B en ja m in  L u m le y ,  (3).

(1) I.L.R., 9 Cal., 8-13 at page 846.
(2) (1923) AJ.R ., CaL, 663. (3) 6 H.L.C., 672.
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1939 T h is  point must, therefore, be decided against the 

plaintiff-appellant.

(F) L im ita tio n

T h e  relief for possession has been held by the court 

l>e-ow to be within time. It  has been held that the
Waejs c^cfUiratorv relief is barred by time. T h e  relief for a

HtJSAEJ  ̂ 1, 1 T r r
declaration is really ancillary to the relief tor posses

sion. For a mere relief for a declaration it  is admitted 

“ ' " a , t h a t  the Article applicable would be A rticle  120 'of 

M m a  Schedule I I I  of the Indian L im itation Act, bui: iv-e do
JJ. not agree with the learned Judge of the trial Court that

the cause of action for that relief arose when the p la in 

tiff for the first time learnt of the gift by M ubarak A li. 
Soon after the gift Mubarak A li  made attempts to recover 

possession from the donees' on the ground that the deed 
was fictitious. Further although the contesting defend

ants in  the correction of papers case set up that they were 
under-proprietors, yet the Revenue Court did not act 
up to their assertion and removed their names from 

the khew at and entered the name of M ubarak A li  as 
theJzadar (vide the final order of the Board of Revenue 

in  the correction of khew at case, Exh ib it A-79). W e 
do not think that under the circumstances it was 

necessary for, or incuiiibent upon, the plaintiff land
lord to sue for a declaration that the defendants had 
no transferable rights. In  M oham m ad  M u m ta z  
A ll K han  v. M ohan Singh  (1) their Lordships of the 

Judicial Committee at page 237 observed as follows;

“ The Board are unable to hold that the simple asser
tion of a proprietary right in a judicial proceeding' con
nected with the land in dispute which e x  h y p o t k e s i  ^vz% 

unfounded at the date when it was made, can, by the 
m e re  lapse o£ six or twelve years, convert what was an 

occupancy or tenant title into that of an under-proprietor.”

Further on they observed as follows;
“ They are unable to affirm as a general proposition of 

law that a person who is, in fact, in possession of land 
under a tenancy or occupancy title can, by a mere assertion 
in a judicial proceedmg and the lapse of six or twelve 

(I) (1923) 25 O.C., p. 23L
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years without that assertion having' been successfully 2939

challenged, obtain a title as an under-proprietor to the ---------—
lands. Such a judgment might have very far-reaching 
results and would almost certainly lead to a flood of lit i- A m a b

In  the present case the entry in  the papers has always 

continued as in  the past and the attempt of the respon- 

dents to have an im der-proprietary kh e w a t  has failed.

W e  are of o pin ion that the claim  for a declaration was 
not barred by time.

O n  our findings on points Nos: 3 and 4 the plaintiff's 
suit fails and must be dismissed. W e, therefore, up- 

hold the decree passed by the court below" and dismiss 
the appeal w ith costs.

A p p e a l d is?nisk‘(L
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A P P E L L A T E  C I V I L

Before M r. Justice Ziaiil Hasan and M r. Justice Radha Krishna 
Srivastava

1939
KANDHAIYA B U X  SINGH and o th e r s  (P la in tiffs -A p p e l-  16

LANTS) V. TH A K U R A IN  SUKH RA ] KU A R and o th e r s  
(D efendants-R espondents)'-^

D ecree against father—Execution proceedings— Sons not made 
parties even to execution proceedings— Share of sons, if 
bound by sale— Landlord and tenant-^''Bila tasfia"  ̂ entry 
in revenue records, meaning of.

Where a decree is against the father the shares of ttvo of his 
sons cannot be deemed to have been exempted from sale even 
if  they were not made pardes to the execution proceedings and 
only the name of one ,Df the sons was brought on the record.
Kaniz Abbas v. Bala Din (1), Babu Lai v. Sukhrani (2), and 
Malkarjun V. Narhari ($), relied on.

The entry in the revenue records that a person is holding 
certain land bila tasfia can at best show that he is holding the 
land as tenant and not as under-proprietor.

Messrs, M . W a s im  and B hagw ati N a th  Srivastava, for 

the appellants.

M r. P. for respondent No. 1.

*First Civil Appeal No. 103 oM93fi. against the order of Babu Avadh 
Eehari Lai, Suh-Jiidge of Sultanpur, dated the 23rd May, 1936. ;

(I) (1925) 2 O.W.N.. 34.’ (2) (1926) 3 O.W.N., 771.
(3) (1900) : 25 Bom., S§7 V


