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1 it would be a legitimate and fair pi-esiimption to draw 
that such omission was deliberate with an intention 
to reap the fidl advantage afforded by section 13 com­
ing into play.

On a conM’deration of all the curcumstances of the 
case we find no reason to differ from the finding- 
arrived at by the learned Special Judge and dismiss 
the appeal with costs.

Appeal dismissed.

REVISIONAL CIVIL

Before M r. Justice A. H . de. B. Hamilton and M r. Justice 
Radha Krishnc Srivastavn 

MOHAMMAD UMAR, THAKUR (Dr.FEwnANT-Appeuant) 
V. NASIRA, MUSAMMAT a n d  o t h e r s  ( P i . a i n t i f f s - R e s p o n -

DENTS).*

Oudh Rent Act { X X i l  of 1886), sections 108(7) and (9), and 
sections 116 and 119—Suit under section 108(7) and (9)— 
Appeal lohether lies to the C ivil Co^rt or the Revenue 
Court.

W here ;i suit under the O udh R en t Act is no.i in toto one in 
which an appea l would lie to the Civil C oiut bu t is partly 
under a section in which an  appeal would lie to a Givil C ourt 
and partly under a section in which an appeal would lie to the 
Revenue Court, it is no t for the Civil Court to hear the appeal, 
but tiie Revenue Court is entitled to hear it.

Where, therefore, a suit is filed in the Revenue Court under 
section 108, clause (7) and clause (9) the appeal against the 
order w ill  lie to the Commissioner and not to the D istrict 
Judge.

Mr. Ramesh Narain Sinha  ̂ for appellant.
Mi\ H. N.Das for respondents.
H a m i l t o n  and R a d h a  K r i s h n a ^  J J .  ; —This is a 

reference under sectioir 124 A of the Oudh Rent Act 
made by the learned Commissioner of the Fyzabad 
Division enquiring whether he was empowered to 
hear an appeal.

*Civil Referenre No, 4 nf m;i(lc by A, G. Shirreir, Esn,, Commis- 
sioneiv F}7at>:id. ' * '
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The original suit asked for two reliefs—one for deli- n);,.)
very of a patta under section 108, clause 7 and the 
othei for compensation on account of withholding a Umah,

. 1 ,1 n  1 T h ATCXTK
receipt for payment of rent .under section 108 clause v.

9 (b). The suit was wholly triable by an Assistant 
Collector. Had the suit been merely for a relief 
Tuider section 108 (7), appeal would have been to the 
Commissioner while, had the relief claimed been only and
that under section 108(9) (6), appeal would have been Krifihna,

to the Court of the District Judge. The learned Com- 
missioner thinks that the appeal should be decided by 
the District Judge on the analogy of an original suit 
partly cognizable by a Civil Court and partly by a 
Revenue Court in M?hich circumstances the Civil 
Court tries the whole suit.

The reference came before a learned single Judge 
of this Court who considered the point of sufficient 
importance to require a decision by a Bench.

When an original suit is partly cognizable by a 
Revenue Court and partly by a Civil Court, there is 
good reason why the Civil Court must try it, Under 
part of section 108 only certain suit can be heard by 
Revenue Courts to the exclusion of Civil Courts.
Civil Courts, therefore, are precluded from trying 
those particular suits only and Civil Courts have the 
residuary power to try suits which do not come under 
that part of section 108. A suit which as regards one 
relief comes under that part of section 108 but as 
regards another relief does not, cannot be said to come 
within the ambit of that part of section 108 for it does 
not do so in toto but only in part, and therefore, a 
Civil Court can try it. In the case of appeals, how­
ever, we have to consider sections 116 and 119.
Section 116 lays down that appeals from Revenue 
Courts go to higher Revetiue Courts except in certain 
cases which are provided for ' under section 119,
Section 119 applies to appeals! from original suits 
under certain parts of section 108 including (9). H,
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iherefore, an appeal is from a suit where the only relief 
claimed is imcler section 108(9), appeal will lie to the 

ltmae, District Judge or to the Chiel Court as the case may 
be If, however, a suit partly comes under section 
108(9) and partly comes under some section e.g. 108(7), 
where an appeal lies to a Revenue Court, it cannot 
be said that the suit comes under section 119 because 
it does not do so in toto but only m part. To put it 
otiierwise, we might say that in view of section 108 
the Civil Court is the court that can try all suits save 
those specifically excepted while as regards appeals 
j'roiii decisions ol Revenue Courts the general rule is 
uiider section 116 that the Revenue Courts shall hear 
the appeal and 119 is the exception that certain appeals 
should be heard by Revenue Courts. Section 119 
being the exception, must be strictly construed and, 
therefore, w'hen only part of the appeal would come 
under section 119 it cannot be said that section 119 
will apply. The analogy of an original suit will 
really lead to the opposite result from that given by 
the learned Commissioner. In the present case, there 
is a further reason for holding that the Commissioner 
is competent to hear the appeal. The learned counsel 
both before the single Judge of this Court and before us 
has made it quite clear that he does not wish to appeal 
against that part of the suit which came under section 
108(9) so his appeal refers only to the decision under 
section 108(7) and the appeal would undoubtedly have 
gone to the Commissioner had the suit claimed this 
relief only.

What we have to consider is whether the Civil Court 
can try this appeal, and if it cannot, it is immaterial 
whether the Revenue Court can hear this appeal be­
cause the appeal is only about a. relief under section 
108(7) or whether it could hear the appeal if it was 
also against a decision On the claim under section 108(9). 
We are of opinion that as this suit m s not in into one 
under section 108(9), it is not for the Civil Court to
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hear the appeal and the Commissioner is entitled to im
h e a t  i t .  Moham m ad

We, therefore, return the reference stating that the tjukuu 
learned Commissioner has power to hear the appeal.

Reference returneiL

MISCELLANEOUS CIVIL
Bi'forc M r. Juxl.ice Z iau l Flasan, Acting Chief Judge and 

M r. Justice J. R . W. Bennett

N A Z IR  H A SA N  K H A N  (A ppella n t) t- G A N G A  D IN  
(R espondent)'"

U iiile d  Provinces Eiicutnbcred Eslales Act ( X X I ’ of i 9.̂ )4), 
section 9— C ivil Procedure Code (/id, V of 1908)^ order V I, 
rule 11— Written statement of Creditor filed under section i) 
Encumbered Estates Act— Amendment of written sLatemenl 
sought by adding new claims— Afiplication for amendrnent 
made long after expiry of time allowed under section 9 for 
filing  of claim̂ s— Amendrnent if  can be nlloxued under order
V I, rule  17— Lim itation Act { IX  of 1908), section 5— Coun- 
sel’s mistaken advise, whelher a ground for extension of time 
u n d e r  section 5, Lim itation Act.

O rder VI, rule 17, Civil l^roccdure Code, does not euuble a 
party  to alter the nature  of his suit by the substitu tion  or the 
addition  of a c la in rfounded  on a different cause of action.

W hen long' after the expiry of the time allowed under sec­
tion 9 of the U nited  Provinces Encum bered Estates Act for 
filing a w ritten statem ent a creditor made an appIica:tion for 
the am endm ent 'Of h is w ritten statem ent, by adding’ a claim on 
the basis of four add itional m ortgage deeds, tha t as there  
■would be a m aterial change in the claim m ade in  the w ritten  
statem ent, the applicants cannot rely on order VI, rule 17 to 
bring  his additional claims w ith in  time.

T h e  mistaken advice of counsel is no t sufEcient to justify 
extension of time under section 5 of the L im itation  Act unless 
the advice was given in good fa ith ; that is w iih due care and 
attention . : / I I j i l  and ' others y, Phool Chand an̂ ^
(1) referred to.

*'Miscellanc()us y\>p])eal No. 75 of ii^aiiisL ihc order of Pandit Brij 
Kishan Toiya. Spedat JiKlge, of Isi snidc, Bara Banki, dated ilie 3Ist 
Aiij^ust,  ̂1937.,

: : (t) (1^ Lahore, 8L
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