1930
[
Kuwass
Syup
Kazim
Hysane
».
Mugammar
MUBARAK
JEHAN
BraaMm

19349
Adgust, 4

H98 THE INDIAN LAW REPORTS VOL., X1V

it would be a legitimatc and [ajr presumption to draw

that such omission was deliberate with an intention

to reap the full advantage afforded by section 13 com-
ing into play.

On a consideration of all the curcumstances of the
case we find no reason to differ from the fnding
arrived at by the learned Special Judge and dismiss
the appeal with costs.

Appeal dismissed.
REVISIONAL CIVIL

Refore Mr. Justice A. H. de. B. Hamillon and My, Justice
Radha Krishne Srivastava

MOHAMMAD UMAR, THAKUR  (Drrenpant-APPELLANT)
v. NASIRA, MUSAMMAT anp oTHERS (PLAaNTiFFs-RESPON-
DENTS).*

Oudh Rent At (XXII of 1886), sections 108(7) and (9), and
sections 116 and 119—Suit nnder sechon 108(7) and (9)—
Appeal whether lies to the Givil Cowrt or the Revene
Court.

Where a suit undet the Oudh Rent Act is not in lolo one in
which an appeal would lie to the Civil Court but is parily
under a section in which an appeal would lie to a Civil Court
and partly under a section in which an appeal would lie to the
Revenue Court, it is not for the Civil Court to hear the appeul,
but the Revenue Court is entitled to hear it,

Where, therefore, a suit is filed in the Revenue Court under
section 108, clause (7) and clause (9) the appeal against the
order will lie to the Commissioner- and  not to the District
Judge.

Mr. Ratesh Narain Sinha, for appellant.

Mr. H. N. Dus for respondents.

Haviton and Rapna Kriswng, JJ.:—This is a
reference under section 124 A of the Oudh Rent Act
made by the learned Commissioner of the Fyzabad
Division enquiring whether he was empowered to
hear an appeal.
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The original suit asked for two relicts—one for deli-
very of a patte under scction 108, clause 7 and the
other for compensation on account of withholding a
receipt for payment of rent under section 108 clause
9 (b). The suit was wholly triable by an Assistant
Collector. Had the suil been merely for a rvelief
under section 108 (7), appeal would have been (o the
Commissioner while, had the relief claimed been only
that under section 108(9) (b). appeal would have been
to the Court of the District Judge. The learned Com-
missioner thinks that the appeal should be decided by
the District Judge on the analogy of an original suit
partly cognizable by a Civil Court and partly by a
Revenue Court in which circumstances  the  Civil
Court tries the whole suit.

The reference came before a learned single Judge
of this Court who considered the point of sufficient
importance to require a decision by a Bench.

When an original suit is partly cognizable by a
Revenue Court and partly by a Civil Court, there is
good reason why the Civil Court must try it. Under
part of section 108 only certain suit can be heard by
Revenue Courts to the exclusion of Civil Courts.
Civil Courts, therefore, are precluded from trying
those particular suits only and Givil Courts have the
residuary power to try suits which do not come under
that part of section 108. A suit which as regards one
relief comes under that part of section 108 but as
regards another relief does not, cannot be said to come
within the ambit of that part of section 108 for it does
not do so in folo but only in part, and therefore, a
Givil Cowrt can try it. In the case of appeals, how-
ever, we have to consider sections 116 and 119.
Section 116 lays down that appeals [rom Revenue
Courts go to higher Revenue Courts except in certain
cases which are provided for under section 119
Section 119 applies to appeals from original suits
under certain parts of section 108 including (9). If,
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ihercfore, an appeal is from a suit where the only velief
claimed 1s under section 103(Y), appeal will lie to the
District Judge or to the Chiel Court as the case may
be 1f, however, a suit partly comes under section
108(Y) and partly comes under some section e.g. 108(7},
where an appeal lies to a Revenue Court, it cannot
be soid that the suiv comes under section 119 because
it does not do so i foto but only in part. Lo put it
otherwise, we might say that in view of section 108
the Civil Court is the court that can try all suits save
those specifically excepted while as regards appeals
from decisions of Revenue Courts the gencral rule is
under section [16 that the Revenue Courts shall hear
the appeal and 119 is the exception that certain appeals
should be heard by Revenue Courts. Section 119
being the exception, must be strictly construed and,
therefore, when only part of the appeal would come
under section 119 it cannot be said that section 119
will apply. The analogy of an orviginal suit will
really lead to the opposite result from that given by
the learned Commissioner. In the present case, there
is a further reason for holding that the Commissioner
15 competent to hear the appeal. The learned counsel
both before the single Judge of this Court and before us
has made it quite clear that he does not wish to appeal
against t:ham part of the suit which came under section
108(9) so his appeal refers only to the decision under
scction 108(7) and the appeal would undoubtedly have
gone to the Commissioner had the suit claimed this
relief only.

What we have to consider is whether the Givil Court
can try this appeal, and if it cannot, it is immaterial
whether the Revenue Court can hear this appeal he-
cause the appeal is only about a relief under section
108(7} or whether 1t could hear the appeal if it was
also against a decision on the claim under section 108(9).
We are of opinion that as this suit was not i iolo one
under section 108(9), it is not for the Civil Court to
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hear the appeal and the Commissioner is entitled
hear it.

We, therefore, return the reference stating that the
learned Commussioner has power to hear the appeal.

Reference returned.

MISCELLANEOQUS CIVIL

Before Mr. Justice Ziewl Hasan, Acting Chief Judge and
My, Justice J. R. W. Bennelt

NAZIR HASAN KHAN (Avprrrant) . GANGA DIN
{ResponpeNT)®

United Provinces Encumbered Estales Act (NXP of  1994),
section 9—CGuwil Procedwre Gode (Act ¥ of 1908), order I'T,
rule VI—Wrilten statement of Creditor filed wnder section 9
Encumnbered Estates Act—dwmendment of writlen stalemen!
sought by adding new claims—dApplication for amendment
made long aftey expiry of time allowed under section 9 for
filing of cluims—Amendment if can be allowed under order
VI, rule 17—Limitation det (IX of 1908), section 5—Coun-
sel's mustaken advise, whether a ground for extension of time
under secltion b, Limitation Act.

Order Vi, rule 17, Civil Procedure Code, does not enable a
party to alter the nature of his suit by the substitution or the
addition of a claim founded on a different cause of action.

When long after the expiry of the time allowed under sec-
tion 9 of the United Provinces Encumbered Estates Act for
filing a written statement a creditor made an application for
the amendment of his written statement, by adding a claim on
the basis of four additional mortgage deeds, held, that as there
would be a material change in the claim made in the written
statement, the applicants cannot relv on order VI, rule 17 1o
bring his additional claims within time.

The mistaken advice of counsel is not suflicient to justify
extension of time under section b of the Limitation Act unless

the advice was given in good faith, that is with due care and.

attention. ~ Amrit Lal and others v, Phool Ghand and others
(1) referred to. :

#Miscellancous Appeal No. 75 of Ifh , .wmmst lhe afder: of. Pandn Brij

Kishan ‘Topa, Special Judge, of Ist rrmdc, Bara - Banki, - dated ‘the -81st

August, - 1937, . } .
(1y (1938) A.LR., - Lahore, 81.
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