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iyS9 ABDUL HAFIZ (PLAiNTiFr-APPELLANT) IV. MANOHAR LAL
"■̂''̂ 2/' AND OTHERS (DeFENDANTS-ReSPONDENTS)̂

Pre-ernptirm— Plaintiff alleging himself to he a co-sharer— 
Defendant sirnph denying— Entry of pla intiff’s name in  
khetuatj lohetiier prima facie proof of p la intiff’s title—Sale- 
of half property for financing litigation for its recovery—  
Sale, ivhether of doubtful right and not pre-emptible— Otidh 
Laivs Act ( X r i l l  of 1876), section 7— Mesne -profits fo r years' 
previous to sale, ivhether pre-emptible— Every properlv in
cluded in a sale deed not pre-emptible— Suit fo r pre-emption 
fails if  everything sold under sale deed is not pre-ewptihle— 
Second appeal— Question of law, if  can he raised for first 
time in second appeal.
If a plaintiff sues for pre-emption on tlie ground that he is y 

co-sharer in a niOhal or a village and there is a bare denial or 
non-admission by the defendant, such denial means nothing' 
more than a denial that the plaintiff' was entered as a co 
sharer in the village. If it was intended to be a denial nf the 
possession of any proprietary title by the plaintiff, there should 
have been a specific denial such as is contemplated by order 8. 
rules 4 and 5. In such a case an entry in the khewat is primn 
facie evidence that there is an existing title and the objection: 
of the defendant is met by the entry in the khewat. M sl 
Bhagtoani Kunwar v. Mohcm Singh (1), und Ram Partap M isra  
w Sn/Prasarf (2), distinguished.

Where the owner of a property died issuelcss and anotliet 
person took possession of his property claiming to be his 
adopted son which was denied by the defendant ^vho claimed 
to be his rightful heir and the defendant in order to finance the 
necessary litigation sold a half share of the estate of the deceased 
£0 another and in the suit by the defendant and his vendee ior 
recovery of the property there was a corn promise by which 

.-.they got ..7/12ths of the property and the other paity got 
5/12ths and then the present plaintiff brought a suit for pre- 
emption against the defendant and his \'cndee in respect of 
their sale-deed and the defence was that as the title of tlie 
vendor was doubtful no right ,of pre-emption arose, that

"*.Seron([ Civil Appeal No. 391 of 1936, against the decree, dated the. 6th 
August, 1936, of M r, Kishan Lai Kaul, Civil Judge. Fyrabad, unlK.ldin! '̂ 
the decree dated the i;!th January, 19B6, of Mr. Data Ram Misra, Ktunsii 
Havali, Fyzabad.

(1) (1925) A.I.R., P.C., n2. (2) (191:!) IS LC., m  :
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the fact tha t the defendant contented himself with 7 / 12ths of 
the whole is no reason for presum ing tha t his title was doub t
ful so as to justify rejection of the p la in tiirs  claim  for pre- 
em ption. Abdul Wahid Khan v. Shaluka B ib i (1), M irza  
Mohammad Abbas A li,  Khan Bahadur v. A. Qiiieros (2), R a j 
Bahadur y. Jagrnp Pande (3), Babu La i v. Ah Ahmad Khan
(4), Jiyaoo Singh v. Jageshar Singh (5), and Gajodhar Prasad v. 
Manrakhan (6 ), referred tO.

W hen a question of law is raised for the first time in  a 
eou rt of last r/;sort upon  the constructio):) of a docnm ent or 
upon  facts, either adm itted  or proved bej'ond controversy it  
is not only com petent but expedient in the interests of justice 
to en terta in  the plea. W here, therefore, the po in t is raised 
for the first time in Second A ppeal tha t everything sold by the 
sale-deed, which was the subject of pre-emption, coi.Id n o t be 
pre-empted, the plea m ust be allowed to be raised. Official 
Liquidator of M. E. Moola Sons Ltd ., v. Perin R . Burjorjee  (7), 
and  Connecticut F ire  Insurance Co. v. Kavanagh (8), followed, 
and Ram K in ka r Ra i v. Tu fa n i A h ir (9), referred to.

Past mesne profits are no t pre-em ptib!e in d e r  the O udli 
Laws Act.

W here a sale-deed of land and  houses, which could be ]>re- 
em pted, also includes past me.'jii- proliLs, whicli arc not pj’e- 
em ptible, the position is chat all tho t is sold m ider the sale- 
deed cannot be pre-empted and as tlie J.'i'.v docs noJ allow pre
em ption of a part only, SiO the suit for pre-am ption m ust fail. 
Birendra Bikram Singh v. B r i i  Pande (10), i’clicd orj.

Messrs. Hydar Husain and H. H. Zaidi, for appellant.

Mr. Rarn Prasad Verma, for respondent No. 1.
Mr. S. N. Srivaslava, for respondent No. 6 .
H a m i l t o n  and R a d h a  K r i s h n a ,  JJ. ;—This is an 

appeal by one Abdiil Hafiz whose original suit No, 118- 
of 1935, was dismissed and whose appeal No 17 of
1936, in the Court of the Civil Judge of Fyzabad was.
also dismissed.

Abdul Hafiz’s suit was for pre-emption of property 
which purported to have been .sold on the 5 th Mav, 
1954, by Rabat Ali and his son Mohamm?d Ali

(I) (1893) 21 CaL, :496: (2) (1906) 9 :0.C ; v
(3) (1917) 20 0,C„ 249 (4) (1932) 25 O.C., 25S.
(5) (I929V I.L.R., 4 Luck , !S3. (G) (1921) 8 O.L,J., 403
(1) (1932) A .LR ./ P.C,, 11&. : (8) (18921 A.C., 473,
(9V(1930) I.L.R., 53 Ali., 65 (F.B) (lO) (1934) I.L.R., 9 Luck,, 407’.

■ P.G.
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jfjjQ Manohar Lai the main contesting respondent thougti
Mohammad Ali has also contested this appeal 

Zafaniddin and Mst. Kaniz Fatima, the latter being 
the mother of Ralimat Ali., were the children of Fakhr- 
uddin, great-grand-son of Wali Mohammad. Rabat 
Ali was a great great-graiid-son of Wali Mohammad, 
in another branch Zafaruddin and Rahat Ali being 

K'ihTa descended through males from the common ancestor
j'/ Wali Moh^mimad, On die 10th January, 1930, Zafar-

iiddin died issueless and Rahmat Ali toolc possession of 
his property claiming that he was an adopted son 
Rahat Ali denied the claim of Rahmat Ali and alleged 
that he was entitled as residuary to all the estate of 
Zafaruddin. To finance the necessary litigation he 
with his son Mohammad Ali, ŵ ho really had no title, 
executed on the 5th May. 1934, a sale-deed in favour of 
Manohar Lai and it is clear that this sale-deed sold half 
the estate of Zafaruddin to Manohar Lai. Rahat All 
and his son Mohammad Ali as vendors together with their 
vendee Manohar Lai sued Rahmat Ali and there was 
a compromise on which was based the clecree Ex. A-12 
dated the 15th March, 1935, by which those plaintiffs, 
that is, to say, the vendors and the vendee got seven- 
twelfths of the property and Rahmat Ali got five- 
twelfths. Apart from the landed property this decree 
dealt also wdth two houses and mesne profits. On the 
8 th May, 1935, Abdul Hafiz filed this suit for pre-emp
tion based on the sale-deed of the 5th May, 1934. He 
alleged that he was a co-sharer of superior proprietary 
Tights in Mohal Ramzan Ali in the village where the 
land of Zafaruddin was situated.

The courts below dismissed the suit on the ground 
: that the plaintiff had not proved &at he was a co-sharer 

in that mohal and also on the ground that the deed in 
suit did not give rise to a right of pre-emption because 
the title of the vendors was dearly doubtful. We have 
already stated that the plaintiff based his right to pre- 
•empt on the fact that he was a co-sharer in a different
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mohal of the village where the property in suit was 
situated. Mohammad Ali in answer to paragraph I —  
stated that it was denied and Manohar Lai the pnr- Hatie 
chaser stated that it was denied subject to additional makohab 
pleas, but no additional pleas deal with this matter.
The only issue which can be held to deal with this 
allegation is issue 1 which runs as follows:

“Which of the plaintiffs or defendants 4 to 6  mdha
have got preferential right, if any, to pre-empt \ / / .
the property in suit?”

The decision went against the plaintiff on this issue 
because although he was recorded as a co-sharer, the 
coiu't held that the entry in the khewat does not estab
lish title and there was no other evidence. In our 
opinion, considering paragraph 1 of the plaint and the 
contents of the written statements in reply to this para
graph, we think that defendants never at the time 
of the written Tstatement meant to assert that although 
the plaintiff’s name was entered in the khewat in real
ity he had no title.

The lower appellate court has depended, especially 
for its decision, on Ram Partap Mum  v. Brij Prasad (1 ), 
a decision of the Additional Judicial Commissioner of 
Oudh. Tlie names of the plaintilf’s in that case M̂ ere 
recorded in the village papers as being in possession of 
their share in the village but it was held:

(1 ) that the burden of proving that the plaintiffs
were co-sharers lay on them; •

(2 ) that the mere fact that their names were en» 
tered in the revenue papers was not sufficient to con
stitute them co-sharers within the meaning of that 
expres.sion as used in the Ouclh Laws Act, mere

of names in the absence of proprietary 
title being no proof of ownership.

The learned Judge has also referred to Mst. BJmgiuam 
Kiunvar v. Mohan Singh (2), -^diere it was stated that 
the fact of a person’s name being entered in the CoUec* 
tor’s book as an occupant of land does not necessarily 

 ̂ (1) (1913) 18 I.C.. W  : : (2;i (1925) A.I.R.. P.C., 132. -
4-Q nw
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o£ itself establish that persons title. We are iware that 

•the khewat is not a booi where titles are registered; 
Hafiz for possession has to be prominently considered. As 

MasShae regards Ram Fartap Misra v. Brij Prasad (1), it is clear 
that there was a contention there that the plaintiffs 
had not proved that they succeeded to the property left 

Hamilton by 0 0 0  Mst. Siikh Dei merely because they had got  ̂
Zdka t '̂ieir names entered in the khewat. It was distinctly 

Kmhna, pleaded that they were not co-sharers and it appears to 
us that the meaning of “distinctly pleaded” W'as that 
there had been a distinct assertion that they were not the 
heirs of Mst. Sukh Dei. That decision must not be taken 
to mean that if a plaintiff sues for pre-emption on the 
ground that he is a co-sharer in such a mohal or in such 
a village and there is a bare denial or non-admission by 
the defendant it is his duty to bring evidence beyond 
the contents of the khewat, generation after generation, 
until one reaches some document showing transfer or 
until one reaches the first settlement to show title. In 
our opinion, the denial contained in the written state
ments was meant to be nothing more than a denial 
that the plaintiff was entered as a co-sharer in this parti
cular village. If it Tvas intended to be a denial of the 
the possession of any proprietary title by the plaintiff, 
there should have be'en a specific denial such as is con
templated by order 8 , rules 4 and 5. The ground 
on which issue 1 was decided shows the unfor
tunate results of vague pleadings and vague issues— 
issues which can be turned to include a multitude 
of defences where the plaintiff is given no opportunity 
of knowing,what is admitted by the defendant and what 
is left for him to prove.

has repeatedly been held that an entry in the 
khewat is: ^rm a ; j^d e : ; evidence : that ̂ is an
existing title. In this case, however, we go further 
than that and say that we can only read, the 
pleadings to which we have referred, (and further 
the oral pleadings of defendants’ counsel of the 
I6 th October, 1935, that the plaintiff was not a

(1) (1913) 18 LC., 386. '
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€0 -sharer in mohal Zafaniddin). as an objecticn that 
the plaintiff x\'as not a recorded co-sliarer. As regards ■ 
this oral pleading we may further note that it was never 
the case of the plaintiff that lie was a co-sharer in mohal 
Zafaniddin where the property in suit is, and this oral 
pleading \̂’as unnecessary in view • of the ground on 
nvhich the plaintiff based his claim for pre-emption.

In our opinion the plaintiff has met the objections 
made by the defendant in their written statnients and 
the suit should not have been dismissed on this 
ground.

Passing now to the second ground on which tlie suit 
,̂vas dismissed, we have again to say that there vyas 

vagueness both in the ^n’itten statement and in the 
issues and it appears to us as if the defendants some
what changed their position. The only issue that deals 
with this point is no. 6 — “does the deed in suit give 
rise to a right of pre-emption.” Obviously a number 
of defences might be raised as coming within this issue. 
The objection of defendant Mohammad AJi is em
bodied in paragraph 1 1  of his written statement;

“ keeping in view the facts m entioned above, the deed, the 
basis of the suit, is not a deed of such, na tu re  as to give rise to a 
suit of pre-em ption.”

When we seek to finding out exactly what were 
the facts mentioned above, they are that the real 
agreement between the parties was that whatever 
property which formed the estate of Zafarucldin 

to be secured in the suit brought against 
Hahmat Ali, would be divided in halves of which 
■one would go to Manohar Lai the vendee and 
the other half would go to Rahat x41i the vendor. 
The written statement of Manohar Lai is to the 
effect that the deed which is the basis of the suit 
was executed in lieu of Rs.2,500 for transfer of an 
“actionable claim”. As explanation why this deed is 
to be regarded as only a transfer of an “actionable 
claim’' we have only the statement that Rahat Ali was 
not in possession of the property left by Zafaniddin 
.and was not in a financial position to bring a suit so
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that be had to g'et hold of Manohar Lai in the suit. 
■Hie objection of Mohammad All was, therefore, really 

tiAHz that this deed was superseded by an agreement that
IiUjtohui would be decreed in the suit against Rahmat

would be divided in equal shares and not the pro
perty left by Zafaruddin. We deduce from this that

H u m i io n  the defendants meant that there could be no pre-enip-^ 
M a  because there was no sale of property in prcesenti

KHshna, tijg gale o£ a share in a law suit, and there is an 
iiripJied reference to Ahdid Wahid Khan v. Shaluka 
Bibi (1), where the words are used in a judgment of 
their Lordships of the Privy Councih It does not in 
itself suggest that there was doubt in the title of Rahat 
Ali but only that possession could not be secured with
out litigation. We would here note that the learned coun
sel for Mohammad Ali tells us that he insisted on this 
part of his case that iManohar L.al was only entitled 
to half of the property whicli he and his vendors would 
get, namely, one half of 7/12ths as granted by a decree 
on a compromise in the suit they brought against 
Rahmat AH. We find no reference to this in the judg
ment of the court below and there is no issue which 
covers this point. There should have been an issue 
with a decision on it, or if the issue was left undecided, 
with a mention of this fact, because we do not now kno \̂'' 
whether this point., though raised in the pleading, was 
dropped at once or whether it was in fact urged by 
counsel for this appellant but was not taken into con
sideration by the courts below. The written statement 
of Manohar Lai does not make clear why the deed
should be regarded as a transfer of an “actionable 
claim*', but it seems to us to have the same meaning as 
the one it bears in the statement of Mohammad Ali.

The trial court referred vto . 4 5 Wahid Khan v, 
Shaluku. Bibi (1 ), to Mirza Mbhmnmad Abbas : Alh 
Khan Bahadur v. A. Quieros (%  to B M d u r ' ^  
Jagnip Pande (3), and to B abuLal v. Ali Ahmad Khan
(4), and found that the vendors were out of possession,

(i) (1893) I.L.R,,. 2! Gal., 49f3. (2) (1906) 9 O.C., 86.
(3) (1917) 20 O.C,, 249. (4) (1932) 2.i 0.(: , 258
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and at the most tljey had a claim to recover that pro
perty from third parties in possession on an alleged 
,S;ood title, and the title o£ the vendors was clearly 
doubtful and the sale under the circumstances was 
clearly a sale of a law suit and as such gave rise to no right 
of pre-emption. The rulings quoted are not all really 

•on the same point. In Ahdul Wahid Khan v. ShaJuka 
Bibi (I), the facts were that a lady Shaliika Bibi claimed 
certain property as inheritance and dower and not hav
ing; enough money to pay the costs of litigation and 
personal expenses she sold a share of whatev.er she 
might obtain if the suit toas successful to her brothers who 
agreed to j^ay all costs of the litigation and her personal 
expenses. The approximate value of the propertv and 
dower to the extent of a moiety share sold was 
considered to be Rs. 10,000. Their Lordslnps of the 
Pri\'y Council found that the plaintiff was not entitled 
to pre-empt because he denied the title of the ven
dor and further because the consideration was the pro
viding the money necessary for carrying on the suit, 
the amount of which could not be estimated. If the 
defendants succeeded and the \suit was dismissed there 
ivould have been no property to be sold. In truth' 
the transaction was a sale of a share in a law suit. To 
rely on this decision the learned Judge would have had 
to consider whether the consideration in this case was 
similar to that one and whether the property sold was 
to be whatever the present respondents would gi;t and 
not a definite share of the property left by Zafaruddin 
blit the learned Judge has not done this. It was not 
■contended in the written statement, that the considera
tion for the sale-deed was uncertain and, therefore, the 
woiild-be-pre-emptor could not pay the real considera
tion and/therefore, he was not entitled to pre'eiript. 
On the pleadings what had to be decided w’-as '^vhether 
there was a sale of pi’operty m for a certain
sum of money, or whether there was sale of an iniknown 
part of the property of Zafaruddin which •^vould only

(1) (1893) I.L .E., 21 Cal„ 496.
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1939 become certain ^dien the suit against Rahmat Ali was
"^abdct decided for an uncertain amount of money which was

not the amount actually stated in the sale-decd but
Mâ tohab sGm.ething else ’si'hich depended on what the vendor

might have to pay in the prosecution of the suit. The 
second point does not appear to us to have been pressed

settled by the sale-deed, if that^ 
Radha alonc has to be considered, for the sale-deed makes it.

Kn^mi, property of Zafaruddin was
sold. Doubt was raised as to this by Mohammad Ali 
and he said that the agreement was really different, 
and whether counsel urged this or not it was certainly 
not decided by the courts below. It appears to us, there
fore very doubtful whether the second point on which 
the lower appellate court has decided the suit really 
arises from what was stated in the written statements, 
but we will consider it from this point of view too.

It has been held in Jiyaoo Singh v. Jageshar Singh
(1), that when considering the question of whether 
there is a sale of a doubtful right no definite rule can 
be laid down for determining in what cases such a 
right must be held to be doubtful. The mere circum
stance that a person is out of possession is not enough 
to Biake a right doubtful. In Gajadhar Pm m i v. 
Mimmkhan (2), this had also been said and the result 
of the litigation which afterwards took place was re
lied upon showing that the vendor had good title tO' 
the property.

In the present case Rabat AH did get 7/12ths by 
means of a compromise and the fact that he sued for the 
tv hole property is no proof that he had no title to the 
remaining 5 / 12ths. People who have good title not 
infrequently prefer to compromise because the expenses 

: of further litigation may make it expedient for them to 
accept less than all what they are entitled to. In this 
case the pedigree put forward by Rahat Ali contained 
a pedigree nOw given by the appellant and on this 
pedigree Rahat Ali was entitled to the property of 

rl) H929) I.L.R., 4 Luck., 183. (2) (1921) 8 O.L.J., 403. ; :
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Zafarucldin,' and it was tlie claim of Rahmat Ali that 1939  

he was entitled to the property of Zafaruddin that was 
a weak one. The learned Judge has held that tiie title
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was doubtful firstly on the fact that Mohammad Ali, Manoha.e 
one of the vendors, had not title but only his father 
had. His father was vendor with him and the fact 
that the son had no right in the property cannot in any 
way make the title of the father doubtful. The other Radka
reason for finding the title doubtful was that Zafar-  ̂ j j .
uddin had stated in a mortgage-deed that. Rahmat Ali, 
his sister’s son, was his heir. Of course, he was not 
his heir under Mohammadan Law, and a wrong state
ment of the law by Zafaruddin could not in any way 
make the title of Rahat Ali doubtful. We have already 
shown why the fact that Rahat Ali contended himself 
with 7/12ths of the whole, is no reason for presuming 
that his title was doubtful. We do not find, therefore, 
that the title was doubtful to the extent that is neces
sary to justify a rejection of the plaintiff’s claim for 
pre-emption.

I ’he learned counsel for the respondents has refer
red us to various cases referring to suits decided on this 
point, but we have not found that in any of them the 
facts were so similar to those in the present case as to 
enable us to disregard what we have already quoted 
thai every case of the kind must be judged on its own 
facts,

Had these been the only two points to be considered 
in this appear we would have allowed it, but there is 
one point which is fatal to the appellant and it is that 
everything sold by this i^ale-deed cannot be pre
empted, and in view of Birendra Bikram Singh v. Brif 
Mohan Pande (1;), the appeal must fail. This objec
tion raised by the learned counsel for the respondents 
has undoubtedly been first taken in this Court, that is, 
at a very late stage in the litigation. The learned 
counsel relying on Ram Kinliar Rai v. Tufani Ahir (2),

(1) (1934) LL.R., 9 Luck., 407 P.O. (2) (1930) LL.R., 53 All., 65 /r.B.)



has argued that it is too late for iis to consider this 
point. Undoubtedly it was there held that a pcint 

Hatk taken in the court below will not be permitted to
Masohab be raised, except possibly when the point is

(1) involving jurisdiction,
(2) involving the principle of res judicata,
(S) prevent future litigation,
(4 ) or where the plaint discloses no cause of

Knskw, : , . 1 r
j j.  action or th.e written statement no ground, or

defence.
There has, however, been a later decision of their 

L ordships of the Privy Council reported in the Offl- 
dal Liquidator of M. E. Moola Sons, Ltd., v. Perin 
R. Burjorjee (1). The point of law raised there was 
a cei’tain document had not been registered and was 
thereby invalid and inoperative. This point had not 
been raised in the lower courts, but their Lordships 
allowed it to be raised and referred to Connecticut 
Fire Insurant'e Co., v. Kamnagh (2) Tvhere Lord 
W a t s o n  in delivering judgment of their Lordships 
stated that—

“ W hen a question of law is raised for the .fast time in  
a court of last resort upon the construction of a docum ent 
or upon facts, either adm itted or proved beyond contro^ 
versy it is not only competent but expedient in the interests 

: of justice to entertain the plea.”
We think that in view of this decision we cannot 

but allow the plea to be raised.

In this sale-deed a share in land was sold, a sliare in 
houses was sold and a share in mesne profits for the cur
rent and for past years. Undoubtedly the land comes 
Avithin section 7 of the Oudh Laws Act and we think 
the houses too, but W'e are tin able to hold that past 
mesne profits also come in. Under section 7 the right 
of pre-emption shall be presumed, and to extent to the 
village site, to the houses built upon it, to all lands and 
shares of lands within the village boundary, and to all 
transferable rights affecting such lands. Mesne profits 

(li (1932) A J.E , P.C., 118. " (2) (1892) A.C., 473.
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are obviously neither land nor shares of lands and they 1939 

can only,, dierefore. be subject to pre-emption if they ”  
are transferable rights affecting such lands. We find Hafiz 
it difficult to say what meaning sliould be attached to maî ohaii 
the word “affecting”, but it certainly cannot ]>e wider 
than the words “arising from”. These transferable 
rights under section 7 would then be rights derived 
from the ownership of land and enjoyed by the owner B a d h a  

of the land. Presuming that mesne profits may be .jj. ’ 
treated as profits, under section 55 of the Transfer of 
Pioperty Act it is laid down that the seller of immov
able property is entitled to the rents and profits of the 
property till the ownership thereof passes to the buyer.
Profits would, we think, be transferable rights arising 
from the land and woukh therefore, be pre-emptible 
under section 7 of the Oudh Laws Act. If such rights 
arising from land are transferable rights affecting such 
land they would, however, only pass to the buyer from 
the date of the sale, and rights prior to the date of the 
sale would belong to the then owner of the property 
qua owner'and not to the vendee for at that time he was 
not owner of the land. In other words, had this sale 
not mentioned :̂>ast mesne profits the vendee could not 
have claimed them as having passed to him because he 
had bought the land as to which these rights had arisen, 
and to transfer these rights it was necessary specifically 
to mention them in the sale-deed. Such past mesne 
profits are not pre-emptible under the Oudh Laws Act 
and the appellant, therefore, finds himself in the posi
tion that he cannot pre-empt, all that was sold under 
the sale-deed and the law does not allow him to pre 
empt a part only. Consequently, on this ground his 
appeal must fail.

We accordingly dismiss the appeal.
As regards costs the parties shall hear their o\v-n costs 

because the appellant would have succeeded had not 
this plea been raised in this Court.

Appeal dismis'ied.
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