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Before Mr. Justice Ziaul Hasan 
and Mr. Justice A. H . ileB. Hamilton

NEMI CHAND ( D e f e n d a n t - A p p e l l a n t )  v. SANTOSH  ̂ ^93’̂ 
CHAND ( P la in t i f f - R e s p o n d e n t ) ®  •  ̂ 9 '* ’^

Hindu Law—Adoption— Custom of adoption among Jains—  
Jain ividou's' adoption without authority of her husband  ̂
validity of—Adopted son whether divests survivors of 
joint family after his adoption—Custom recognized by courts 
in series of cases, ivhether acquires force of Uw—Proof of 
customj necessity of.

A Jain Avidow can adopt without authority from lier hus­
band and the consent of his collaterals and this custom is 
applicable to the Khandelwal sub-sect o£ Jains too. Case 
law discussed.

Adoption among the Jains confers on the adopted son all 
the rights of a natural born son and he succeeds to all the 
property of his adoptive father and divests the survivors of the 
joint family of the joint family property. Dhanraj Johamal 
V. Soni Bai (I), distinguished. Siindar La i v. Baldeo Singh
(2), and Banarsi Das Sumai Prasad (3), relied on.

When a custom or usage whether in regard to a tenui'e or a 
contract or a family right, is repeatedly brought to the notice 
of the courts of a country, the courts may hold that custom or 
usage to be introduced into the law without the necessity of 
proof in each individual case. Sri Raja Rao Vankata Mahi- 
pati Gangadara Rama Rao Bahadur v. Raja of Pittapur (4), 
followed. Tulsiram Khirchand Par-war v. Channilal Fan- 
cham.mo Parwar (5),, and Chunni La i v. SrimancUr Das (6), 
dissented from.

Messrs. Radha Krishna, Daya Kishan Seth and Ganga 
for thf-i appellant. 

Messrs. MaAtmd Behari Lai and Manik Chand join, 
for the respondent.

*Eii'st C ivil A p p ea l ; , ^  111, of^ 1937, against th e order o f  Thakui' 
Siirendra V ik ia in  S in gh , C ivil fu d g e  o f M alihabad , L ncknow , dated  Slat 
Ju ly , 1937.

(1) (1925) L .R ., 52 L A ., 231. (2  ̂ (19S2) A J .R .,  Lahore, 4 ^6 .
(3) (1936) A .L R ., A il., 641. (i) (191S) P .O .. 81.
(5) (1938) A .L R ., Naijpur, :191. (6) (1906) 9 O .G ., 125.
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1937 ZiAUL H a s a n  and H a m il to n . ,  JJ. :—This is a first 

appeal against a decree of the learned Civil Judge of
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Nemi
Chakd Malihabad, Lucknow. The following pedigree will

Saxntosh elucidate the facts of the case—
Chand

K H U SH A L  CH.AND

Soiipal (defendant) Tajpal died in 1023

N enii Cfaand (ap pellan t) H a u s h  C handra idierl in  1924)
I la tn a  Hai

I
ir'antosh Ghnnd 

(p la in tiff-resp o n d en t).

It is admitted that Sonpal, Tajpal and Harisli Chandra 
were members of a joint Hindu family. The plaintiff- 
respondent claims to be the adopted son of Harish 
Chandra and brought the present suit for partition of 
a half share of the joint family property. The property 
in suit was mentioned in lists A and B attached \o the 
plaint. List A compromised immovable property and 
list B movables. By a compromise arrived at between 
the parties during the pendency of the suit, the plain­
tiff withdrew his claim in respect of movables and the 
suit continued about the properties of list A only. The 
parties are Jains of the Khandelwal sect and though it 
was stated in the plaint that Ratna Bai adopted the 
plaintiff on the 15th December, 1936, after permission 
was given to her by her husband, yet it was also con­
tended that among Jains a widow could adopt a son even 
without the authority or permission of her husband.

The defendant Sonpal raised various pleas in defence 
which will appear from the following issues framed by 
the trial C ourt:

(1) Whether Harish Chandra gave any permis­
sion to his widow to adopt a son as alleged by the 
plaihtifE?

(2) Whether there is any custom among Digam- 
bari Khandelwals where a widow can adopt without 
the permission of the husband?



(3) W hether under Jam law or customary law 1937 

of the Jains (if any) the adoption of the plaintiff
by Ratna Bai is valid? chand

(4) (a) W hether the plaintiff was adopted by Santosh 
Ratna Bai?

(b) If so, is that adoption invalid as alleged in 
paragraphs 18 and 19 of the written statement?

(5) WHiich property is available for partition?
(6) Whether this suit for partition does not lie , j j . 

without seeking for possession?
(7) To what relief, if any, is the plaintiff entitled?

The first issue was decided against the plaintiff as
there was no evidence on the point. On the second 
and third issues the learned Civil Judge held that as 
under the customary law of Digambari Khandelwal Jains 
a widow can adopt without the permission of her 
husband/the plaintiff’s adoption by Ratna Bai was valid.
Issue 4(fl) was decided in the affirmative and 4(/?) in the 
negative. On issue 5 it was held that only the immov­
able properties were liable to be partitioned. Issue 6 
was also decided in favour of the plaintiff and in the 
affirmative. Eventually the court gave the plaintiff a 
decree for partition of his half share in the immo\able 
properties of list A of the plaint with proportionate 
costs. The defendant appears to have died after die trial 
court passed its decree and the present appeal has been 
brought by his son Nemi Chand.

The main point urged before us was that the lower 
court was wrong in holding that a widow of the Khan­
delwal Jain sect has power to adopt a son without autho­
rity from her husband. We are of opinion, however, 
that there is no force in this contention. We think 
it is now well settled that a Jain widow can adopt without 
authority from her husband and the consent of His 
collaterals. Section 66(2) of Gour’s Hindu Code is as 
follows:

“ The Jain widow is entitled to make an adoption 
without the express or implied authority of her Kusband,
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or of liis kinsmen and irrespective of 'whether the pro­
perty she has inherited from her husband was his self­
acquired or ancestral property.”

Similarly Mull a in his Principles of Hindu Law (8th 
edition, page 632) says—

“ Amongst the Agarwala Banias of the Saraogi sect, a 
sonless widow may by custom adopt without the permis­
sion of her husband or the consent of her husband’s 
sapindas."

It is not disputed that Sarogi is synonymous with Jain. 
Mayne in his book, Hindu Law and Usage, 10th edition, 
says at page 209—

“ Among' the Jains, except in the Aladras Presidency, a 
sonless widow can adopt a son to her husband without 
his authority or the consent of his sapindas‘’

This customary law of the Jains has also been estab­
lished by judicial decisions beginning as far back as ] 833. 
The first reported case on the point is Maharajah Govincl 
Nath Roy v. Giilal Ghand (1). The same view was held 
in Mst. Chunnee Baee v. Mst. Gubboo Baee (2).

In 1878 their Lordships of the Judicial Committee 
held in Sheo Singh Rai v. Mst. Dakho (3) that a sonless 
widow of Sarogi Agarwalas enjoys the right of adoption 
without the permission of her husband or the consent 
of his heirs.

In Lakhmi Ghand y. Gatto Bai (4) decided in 1886, 
their Lordships of the Allahabad High Court rem arked:

“ It is true that the powers of a Jain widow in the 
matter of adoption are of an exceptional character, 
namely, that she can make an adoption without the per­
mission of her husband or the consent of his heirs, and 
that she may adopt a daughter’s s o n ; and further, that 
no ceremonies or forms are necessary.”

It was conceded that th is ,was a case of Khandelwal 
Jains, The custom in question was recognized by the 
Galcutta :High Court in 1889 in Manik Ghand Gobcha 
V. Jagat Settaini Pmnkima,ri Bibi (5) and it w’'as held

(1) 5 Sadar D ew ani A dalat R eports, (2) 8 Sadar D ew ani A dalat R eports, 
276. 636.

(3) (1878) 5 I .A ., 87. (4) (188fi) I .L .R ., 8 AIL, .^19.
(5) (1890) 17 C al., 518.
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that the custom which enables a Jain widow of the 1937 
Oswal caste to adopt a son without the express or 
implied authority of her husband will not be affected by CHiKD 
the conversion of the family to Vaishnavism. Santosh

Chak-d
Again in 1899 their Lordships of the Calcutta High 

Court held in the case of Harmbh Pershad alias Rajajee 
V. Mcmdil Das (1) that the custom that a son!ess Jain sasL
widow was competent to adopt a son to her husband 
without his permission or the consent of his kinsmen J-J-
was sufficiently established and further that in this 
respect there was no material difference in the custom 
of the Agarwala, Chooreewala, Khandelwal and Oswal 
sects of Jains. This decision was arrived at on evidence 
which consisted partly of judicial decisions and partly 
on oral testimony.

In 1907 a Bench of the Allahabad High Court again 
held in Manohar Lai v. Banarsi Das (2) that according 
to the law and the custom prevailing among the Jain 
community, a widow has power to adopt a son 10 her 
deceased husband without special authority to that 
effect. ■ ■

The question arose in the Allahabad High Court 
again in 1908 in Asharfi Kunwar v. Rup Chand (3) and 
again it was held that according to the law and custom 
prevailing amongst the Jain community a widow has 
power to adopt a son to her deceased husband without 
any special authority to that effect.

Coming to the Punjab, we find that in 1909 the 
Punjab Chief Court held in Manak Chand v. Mimm_
Lai (4) that the widow of a deceased Jain may adopt 
without authorization from her husband.

In 1917 a Bench of the Nagpur Judicial Commis­
sioner’s Court also held that the permission of the 
husband is not necessary in the case of a Jain widow 
adopting a son, vide Jiwraf y:  Sheo Kmituarbai (5).

(1) (1900) LL.R ., 27 Gal., 379. (2  ̂ (1907) LL.R., 29 All., 495.
(3) (1908) L L .R ., 30 All., 197; . (4) (1909) 4  LC., 844.

(5) (1920) 56 L C ., 65. : . : : : :
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1937 This decision was affirmed by their Lordships of die
Pl’ivy Council in Sheo Kunwar Bed v. Jeomji (I) where

chand Lordships held diat among die Sitambari Jains the
Santosh widow of a sonless lain can legally adopt to him  a son
CHAMD  ̂ . 1 . 1 1 . r T

Without any express or implied authority  Iroin her
deceased husband to make an adoption.

Zimil  -r , • 1 1
Hasan In the Punjab the custom in question was again 

Hamiiion, affirmed in 1932 in Sunday Lai v. Baldeo Singh (2)
in which T ek Ghand and M onroe  ̂ JJ. of the l.ahore 
High Court held that though under the Mitakshara a 
widow cannot make an adoption to her husband without 
express or implied authority from him, yet among the 
Agarwala Jains of Delhi, Hindu law has been varied to 
this extent that for adopting a son to her deceased 
husband a widow need not possess express or implied 
authority from him, nor is the consent of the kinsmen 
necessary for the purpose.

The last case on the point is that of Banarsi Das v. 
Sumat Prasad (3) in which it was held that by a custom 
prevailing among Jains, a Jain widow is competent to 
adopt without authority from her husband or permis­
sion of his kinsmen.

It will thus be seen that the custom set up by the 
plaintiff-respondent has been well-established by judicial 
decisions and it is we think idle on the part of the 
defendant-appellant to deny it.

Reliance was placed on some cases, e.g. Mst. Mandit 
Kuer V. Phool Chand Lai (4) in which it was beld that 
unless a custom be proved to the contrary, Jains are 
governed by the Hindu Law, but we have already said 
that the custom in question has been established by an 
overwhelming string of decisions of the various High 
Courts in India and of their Lordships of the Judicial 
Committee, so that there cannot now be any question

(!) (1921) 61 I .e . ,  481 =  (192J.) (2) (1932) A .I .R ., Lahore, 426.
A .L R .P .C ., 77.

(3) (1936) A .I .R .. A ll,, C4I, (4) (1897) 2 C .W .N ., 154.
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of the Hindu law of adoption being modified so far as iost

regards Jains to this extent that no permission of the 
husband is necessan/ for adoption by a Jain widovv.. Gh. -̂d

,  . ,  S a s t o s h
We cannot also accept the argument that it has not chaisd

been established in this case that the custom upheld by
the decisions referred to above is applicable to the
Khandelwal sub-sect of Jains. It may be mentioned that
the lains are divided into two main sects of Swetambaris Hamilton,- 

. . . J/J.
and Digambaris and that while the Oswal and Srimal
are branches of the Sŵ’etambari sub-sect, Agarwal and 
Khandehval are the main divisions of the Digambaris.
We have seen however that most of the decisions by 
down that the custom in question, is common to all the 
Jains. Moreover, the case of Lakhmi Chand v. Gatto 
Bed (1) was a case of Khandelwal Jains like the present.
Further, we have seen that in Harnabh Pershad alias 
Rajajee v. Mandil Das (2) their Lordships held that 
there was no difference as regards the custom in ques­
tion among the different sub-sects of the Jains. Apart 
from this it is not disputed that the family of Khushal 
Chand, ancestor of the parties, migrated from the Jaipur 
Estate to this province and the plaintiff has filed a certi­
fied copy of a decision of the Jaipur Chief Court (Ex. 4) 
in which the custom set up by the present plaintiff was 
upheld by that court also. The case related no doubt 
to Agarwala Jains but the learned Judges of the Jaipur 
Chief Court referred to four other cases of their court in 
all of which it was “decided that a Jain wddow can make 
a valid adoption without the consent of her husband 
or of her husband’s reversionary heirs”, so that there is 
no substance in the argument that the decision proceeded 
on anything peculiar to the Agarwal subject.

It was also argued that in some of the cases referred 
to above, the custom was held to be proved on the 
strength of the evidence that was produced in those cases.
This is no doubt true but in Sri Raja Rao Venkata

(I) (1SS6) L L .R ., 8 AIL, 319. (2) (1900) L L .R ., 27 C al., 379.
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1937 Mahipati Gangadara Rama Rao Bahadur v. Raja of 
Piitapur (1) their Lordships of the Privy Council said

Ch a n d  p ^ g g  g 3  ■

*' When a custom or usage whether in regard to a tenure 
or a contract or a family right, i,s repeatedly brought ' to 
the notice of the courts of a country the courts may hold

Ziani customs or usare to be introduced into the law with-
Hasan.  o „

and out the necessity of proof ni each individual case,
HamiUon,

SO that the ciistoin in qiiestioii can now be taken to be 
fully established. It cannot in our opinion be doubted, 
as remarked by a Bench of the Nagpur High Court in 
Tulsirum Khirchancl Panvar v. CJmnnilal Panchamsao 

. Parwar (2) that Judicial decisions recognizing a custom 
constitute the most satisfactory evidence that can be pro­
duced about the custom. In the present case there is 
the evidence of a witness (P. W. 2) also to support the 
existence of the alleged custom.

The learned counsel for the appellant has relied on 
the case reported in Chmni Lai v. Srimandir Das, (3). 
A certified copy of the judgment is on the record and 
in it the learned Judicial Commissioners of Oudh held 
that the custom that a widow can adopt without authority 
from her husband was not established among Agarwala 
Sarogis throughout India. We are unable to follow 
this decision after having seen the overwhelming number 
of decisions to the contrary. Moreover, one of the 
reasons given by the learned Judicial Commissioners for 
their decision was that the parties to the case before them 
were Sarogis of Nawabganj and it had not been shown 
that they were in any way connected with the Sarogis of 
Delhi to whom mostly the evidence produced in the case 
related. In the present case however we have seen 
that the custom was recognized in the Jaipur Estate 
itself from where the pai'ties to the case before us mig­
rated to Oudh.
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(3) (1906) 9 O.C., my.



JJ.

We are in full agreement with the court below in 1937

holding that the custom set up by the plaintiffi-respon' kehT*
dent has been established. chan-d

V.

The only other point urged on behalf of the appellant ‘"chakd̂

was that as among the Jains adoption has no religious 
significance but is made for a secular purpose, namely, 
to find a successor to property, the plaintiff could not Hasan 
divest the defendant of the property to which he sue- Hamnm, 
ceeded by survivorship on the death of Harish Chandra.
A similar objection was considered by the Lahore and 
the Allahabad High Courts in the cases of Sunday L(J.
V. Baldeo Singh (1) and Banarsi Das v. Sumat Prasad (2) 
referred to above and it was held that adoption among 
the Jains confers on the adopted son all the rights of a 
natural born son and he succeeds to all the property of 
his adoptive father. In the Lahore case also 
the adoption was made by the widow, as in the present 
case, several years after the death of her husband and it 
was held that the adoption had the effect of taking 
away from the other coparceners the interest of the 
deceased husband and vesting it in the adopted son ^vhere 
the family remains joint till adoption. Section fil8 of 
Mulla’s Principle of Hindu Law which we quoted above 
only in part runs as follows:

“Amongst the Agarwala Banias o£ the Sarogi scct a 
soilless widow may by custom adopt without the permis­
sion of her husband or the consent of her husband’s 
sapindas. I j  the family is joint he hecomes a co-par^mer.
There is no such custom in the Madras Presidency.”

We do not therefore think that merely because the 
customary law of adoption among the Jains is different 
from the ordinary Hindu law to the extent that no per­
mission of the husband is necessary no other rules of the 
Hindu law of adoption w w ld  apply to a Jain adoption.
The learned counsel has in support of his argument 
relied on the following passage from the judgment of
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1Q37 tlieir Lordships of the Judicial Committee (occurring 
at page 242) in Dhanraj Joharmal v. Son? Bat (1).

“ Their Lbi'dsliips have no doubt on the evidence that 
S a n t o s h  the story about the regular Plindu, or, rathei:, Brah-
Gka'sd ininical adoption in 1903 was invented with the oi)ject

of giving to an ordinary Agarwala adoption the rights oE 
 ̂ collateral succession, and Avith the same object the state-

Eamn ment had been put forward that the defendant had been
^  adopted lay both brothers, Joharmal and Rarndhan, which

’ is held to be illegal under the Hindu law.

No doubt this seems to imply that an adopted son
in a Jain family has no right to collateral succession but 
the question which arises before us in the present case,
namely, whether or not an adopted son among the 
Jains can divest the survivors of a joint family of the 
joint family property was not directly before their Lord­
ships in the case re fe iT ed  to above, and we do not feel 
justified in going against the decisions of the Lahore 
and Allahabad High Courts and the law as enunciated 
by the late Sir D. F. Mulla in his book on Hindu Law. 
We decide this point also against the appellant. 

The appeal therefore fails and is dismissed with costs. 

Appeal dismissed.
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FULL BENCH

MOHAMMAD YUSUF (x\pplicant) v .  IMTIAZ  
•2Q̂  ̂ AHMAD KHAN (O pposite p a rty )

Contempt of Courts Act {X II of 1926), section 2(2) (3)— Con- 
tempt of Courts subordinate to Chief Coun—Chh’f Court of 
Oiidh, whetherj has jurisdiction in respect of contempt of 

courts subordiTiate to it.

Under section 219 of the Government of India Act, 1935, 
the Chief Court of Gudh is a High Court and is the highest 
Court of Record with a position akin to that of the Court of 
the King’s Bench. It has its powder of superintendence over 
all inferior civil and criminal courts, and it has power to pro-

*Criniinal M iscellaneous A pplication N o. 70 of 1938, under Act X II o f  
1936, and 561A, C rim inal Procedure Code, in a case pen din g in  the Court 
of the City M agistrate, Lucknow.

(I) (1925) L.R., 52 I.A., 231.


