
available to the creditors, and that half of whatever may 1939
be his earnings or income during the next three years
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, Badki
W ill also be distributed among the creditors. N ath

The application of the official receiver is dismissed Eam

with costs.
Appeal allowed

MISCELLANEOUS CIVIL

Before M r. Justice G. H . Thom as, Chief Judgej, and
M r. Justice R . L . Yorke 1939

J m m a r y ,
BRIJ MANOHAR and o th e r s  (A p p e lla n ts) v .  RAMANAND 26

AND ANOTHER (RESPONDENTS) '̂

C avH  Procedure Code (Act V of 1908), Order 1, rule 10 and 
Order 43, rule 1 — Order addm g new party to a suit, lohether 
appealable— Revision against an order adding new party, 
w hether lies— R em and o f case for re-trial— A ppeal against 
order of rem and mode in exercise of inherent pouier of Court, 
w hether lies.
An order adding a new party to a suit is not appealable as 

it could only be appealable as an order and an order under 
Order 1 , rule 10 is not appealable as it does not find a place 
in Order XLIII, rule 1. It is also not one which can be 
assailed in revision because it is clearly an interlocutory order.
T uan  M an and another v. Che Sam and others (1), and 
B anhihari M ukerji v. B hejnath Singh M ahapatra  (2), referred 
to.

An order of remand made in the exercise of the inherent 
poxvers of the Court is not appealable under the provisions of 
Order XLIII, rule 1, Civil Procedure Code.

Messrs. G. D. Khare m d Karta Krishna, for the 
appellants.

Mr. jB. P. M wra/for the respondents.
T h o m a s, G. J., ?.nd Yorke^ J . ; —This is a Miscel­

laneous appeal purporting to be an appeal under the 
provisions of Order XLIII, rule l(w), C. P. G. from an 
order o£ remand.

The present plaintiffs appellants are the mortgagees 
of certain property which includes plots nos. 87 and 90

*Miscellaneovxs appeal No. 89 of 1936, against the order of Mr. Shiva 
Charan, Civil Judge of I'nao, dated the 30th October, 1936.
(1) (1932) A.I.R., P. C„ 146. (2) (1952) A.LR., Cal„ «8.



1939 said Lo have been mortgaged by the Mahaiit, Hari 
“Saran Das, as proprietor. The plaintiffs alleged that 

MANOHAR the defendants being riayas in the village had biult a 
R-4.teNA»si> house on these plots without their permission, and there­

by their security had been diminished, and they sought 
to recover possession of the plots by demolition of the

Thomas,  ̂  ̂ ^
c.  J. and house, l l ie  main plea of the defendant no. 1 Rama- 

’ ' nand was that the house in suit was built with the per­
mission of the late Mahant Har Narain Das. The tiial 
court accepted this plea of permission and dismissed the 
plaintiff’s suit on the 31st October, 1935. The lower 
appellate Court added certain issues and remanded the 
case apparently under the provisions of Order XLI, 
rule 25. Under this order the trial court recorded a 
finding on the issues remitted and returned the case to 
the lower appellate court.

On this case coming up again for hearing on the 12th 
August, 1936, two applications were made to the court, 
one by the defendant no. 1, Ramanand to the effect that 
he wanted the mortgagor^ Bhaiya Hari Saran Das, who 
he calls the real owner of the property, to be added as 
a party and the other by the same Bhaiya Hari Saran 
Das ŵ ho applied to be made a party. In both these appli­
cations it was stated that Bhaiya Hari Saran Das did not 
desire the house to be demolished. The learned Civil 
Judge thereupon passed an order dated the 30th October, 
1936, against which the present appeal is filed. In this 
order he did two things, first of all he made Bhaiya 
Hari Saran Das a party to the suit under the provisions 
of Order I, rule 10(2) read with section 107 of the 
Code of Civil Procedure, and secondly he remanded 
the suit to the trial Court for retrial with Bhaiya Hari 
Saran Bas as defendant no. 2 •

Learned counsel for the appellants argues that the 
order making Bhaiya Hari Saran Das a party was an 
improper order and should be got rid of by the set­
ting aside of this order of remand. In the first place 
we are of opinion that the order making Bhaiya Hari
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Saran Das is not appealable as it could only be appeal- 
able as an order and an order under Order I, rule 10 Bkjj

is not appealable as it does not find a place in Order v.
XLIII, rule 1. It is also not one which can be assailed 
in revision because it is clearly an interlocutory order.
Learned counsel for the appellants has referred us to Thomas,
the case of Tuan Man and another v. Che Som and others iorix, J.
(1), but we do not consider that this case is of any help 
to him. The case of Banhihari Mukerji v, Bhejnath 
Singh Mahapatra (2) seems to be rather a support for 
the procedure adopted by the learned Civil Judge than 
to be a sound basis for attacking that procedure.

The second question which arises is whether the 
order of remand made by the learned Civil fudge is 
one which can be assailed in appeal. It is quite clear 
that it is not one to which the provisions of Order XLI, 
rule 23 are applicable because this is not a case in which 
the lower appellate court has reversed the order .;£ the 
trial court. On the contrary he has sent the case back 
for retrial without coming to any decision on the sound­
ness or otherwise of the trial court’s decision. Similar­
ly it is not an order of remand under the provisions of 
Order XLI, rule 25. In these circumstances it is im­
possible to hold that the remand has been made other-

■ wise than'in the exercise of the inherent powers of the 
Court, and it has been held by this Court as by other 
Courts, in a series of cases that an order of I’emand 
made in the exercise of the inherent powers of the 
Court is not appealable under the provisions of Order 
X LIII, rule 1.

It m îght also be remarked that the present order of 
remand may well be regarded as rather more favour­
able to the appellants than otherwise, since the case 
goes back for decision on the merits with all the parties 
to the matter in dispute present before the Court, and 
the decree of the trial Court which dismissed their
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(1) (1932) A.LR., P.C., 14f>. (2) (1932> Gal.‘ 44S.



1939 suit therefore no longer stands in their way although
gjjjj it has not been actually reversed.

MAN-0 HAB are clearly of opinion that the order under appeal
Ramanainc jg against which no appeal lies. This appeal ac­

cordingly fails and is dismissed with costs.
Appeal dismissed.
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A P P E L L A T E  C I V I L

Before Mr. Justice G. H . Thom as, Chief Judge and 
M r. Justice R . L. Yorke

1939
Janmnj,  P a n d it JAI DAYAL (O b je c to r  A p p e l la n t )  v. P a n d it  JAG DEO 

31 NARAIN AND OTHERS (O p p o s ite -p a r ty  R e s p o n d e n ts )*

U. P. Temporary Postponem ent of Execution of Decree A ct
(X of 1937), sections 3 and 6 — M oney decree passed on com ­
promise in a suit fo r  damages for torts— E xecution of decree
— Judgm ent debtor, if can claim protection of the Act.

Where a money decree is passed in a suit founded on a 
plaint in which damages for tort were claimed, the decree is 
certainly to be construed as a decree for damages for tort, 
and the case comes within the mischief of section 6  of Act X 
of 1937, and the judgment-debtor cannot claim the protection 
of the Act.

Messrs. Rarn :Bharose Lai and Murli Manohar Lai, 
for the appellant.

Messrs. Rajeshwari Prasad and Raj Bahadur Sri- 
mstava, for the respondent no. L

T h o m a s ^  C. J. and Y orke^  J. : —This is an execu­
tion of decree appeal by one Pandit Jai Dayal Judg­
ment-debtor objector. It arose originally out of a 
murder case. One Jai Deo, who had a full brother Jai 
Kishen and a step brother Jai Dayal, was murdered. 
Jai Dayal filed a first information report implicating 
Jai Kishen, Jado Nandan and others as responsible 
for the murder. Jai Kishen among others was pro­
secuted on a charge of murder. Jai Kishen was

^Execution of Decree Appeal No. 23 of 1938, against the order of Mr- 
Girja Shankar Misra, Additional Civil Tudcre of Unao, dated the 27t:h 
April, 1938.


