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to a defendant who should bcco.nie niajor during the pcrn- 
dency of a suit. The reason for this omission obviously 
is that while a plaintiff on beamiing major can put in  
end to the Utigation a defendant on attaining majority can 
not do so and the case must, proceed. He Inis notice of 
the case ah'eady and so no furtlier notice of it need be 
given to him, I t  is absurd to say that the phiintiff or (he 
court should give notice to him hat he had become major, 
a fact which he inust know. If he sliould fail to take 
any action on attaining majority, the presumption is that 
he clioose to aJJow the case to be conducted l>y his quondam 
guardian or by the counsel that was engaged by that 
»uardian. It cannot in tJiese circumstances be said thato
the court had no jurisdiction to proceed '̂ vith the case or 
that the decree passed by it was a nid lit)'”

Owing to the view that we take on the i]iiestion of 
fraud, it would be useless to send back the case to the 
court below.

We therefore dismis.s the appeal with costs

Appeal dismissed.
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R E V IS IO N A L  C I V I L

Before Mr. Justice Ziaiil Hasan and Mr. Justice R . L .  Yorke
GULZARI SINGH ( D e fe n d a n t - a p p l ic a n t )  v . RAM ADHIN

(PLAINTlFF-OPPOSri'E PAliTV)'-*'

United Provinces Agricidiurists’ Relief Act (XXV11 of 1934), 
section 7—Siut instituted and decired ex parte before Act 
came into force—Ex  parte decree set aside subsequently—  
Section 7, Agriculturists' Relief Act, if  applicable--Civil 
Procedure Cade [Act V of 1908), order VIIj, rule lO—Su it 
instituted in right coiirt—Subsequent legislation req^uiring 
it ta be filled in (mother court— Order V II, rule 10,, ivhether

Section 7 of the United Provinces Agriculturists’ Relief Act 
is applicable to suits instituted before the Act came into force, 
and the fact that an parte decree, subsequently set aside, was 
passed in the suit before the Act came into force is immaterial

^Section 115 Appliaitioix No. 101 of 1938; against the order of Ragluibar 
Dayal, Esq., i.e.s.. District Judge of Unao, dated the 6th of October, lOiJfj, 
reversing the order of Mr. Hasan Irsliad, Munsif of Safipur at'Unao; dated 
the 30th of April, 1936. . ’



Yorke, J J .

Jam iina Prasad v. Bhatuani Dayal (I) and C hunni L a i v. 1938

A fudhtya Prasad (2l, relied on, Survaii v. Tukaram  (3), d i s - -------------
lin g u ish ed , ' ; ' ' « £ ?

The provisions of rule 10(1) of order VII of the Code of 
Civil Procedure are sufEciently wide to cover a case in which Adhik
b)̂  operation of legislation the situation arises, even after a 
suit has been instituted, that it should have been instituted  
in another court, and the plaint can, in such a case, be returned 
for presentation to the proper court. and

Mr. Hycler Hnsain, for the applicant.

Messrs. D. K. Seth and Sidclheshwar Shukla, for the 
opposite party.

ZiAUL H asan and Yorke, JJ.—This is an appeal from 
an appellate judgment o£ the District Judge of UnaO; 
who had reversed the decree of the Munsif of Safipur at 
Unao, returning the plaint to the plaintiff under the pro
visions of order VIL rule 10 of the Code of Civil Pro
cedure for presentation to the proper court.

' '  A ^preliminary objection w as; taken that no appeal 
iieSj and in view of the provisions of section 104^2) of 
the Code of Civil Procedure read with the provisions 
of order X LIII, rule 1 , learned counsel for the: appellant 
concedes the force of the preliminary objection, 
but urges that as the point for decision is one 
wdiich relates solely to the question of jurisdiction, it is 
a matter which can and should be taken up in revision, 
and we accede to that contention.

The plaintiff Ram Adhin had instituted a suit in the 
Court of the Munsif, Safi pur, to recover Rs 1,546, prin
cipal and interest, on foot of the pro-note and receipt 
dated the 27th of March, I9B2. The suit was insti
tuted on the 25th of March, 1935, and there is no 
question that at that date the suit was properly instituted 
in that court. The suit was decreed e,x pGrte, hut on the 
7th of April, 1936, on the application of the defendant 
it was restored. Between the date of institution of the 
suit and this order of the 7th of April, 1936. the Agri*

(1) (1937) r.L.R,, All., 757. (̂ ) im i)  A.L.|.S., 1235.
/3) nSSO) T.L.R.. 4 Bom.. ,%8.
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1938 cultiirists’ Relief Act had come into force on the 10th of
aijxzAi^’ 1935, and in consequence when the suit came up 
Singh for regular hearing a second time the defendant pleaded
Eam that under the provisions of section 7 of that Act the

Aohih Munsif of Safipur had no jurisdiction to
entertain the suit, and the suit must be instituted in the 

ziaui proper court in the Hardoi district. The learned Mun-
and sif referred to the provisions of section 7 of the Agricul-

rorhe, j j .  Relief Act which provides as follows:

“Notwithstanding anything contained in any other eiiac: 
mem. for the time being in force, every suit for recovering 
an unsecured loan, in which the defendant is an agricui 
turist, shall be instituted and tried in a court within the 
local limits of whose jurisdiction the agriculturist defend- 
ant actually and voluntarily resides.”

(We have omitted all redundant wording not necessary 
for the decision of the present case.) He went on to say 
that it was almost undisputed that the defendant was an 
agriculturist, and it was admitted that he was a resident 
of a place in the Hardoi district. After considering the 
effect of the suit having been filed prior to the enforce
ment of the Agriculturists’ Relief Act, he held that the 
section quoted had letrospective effect so as to affect suits 
instituted but not yet decided at the date of the enforce
ment of the Act. He based this decision largely on the 
aims and objects with which the Act was passed. He 
accordingly returned the plaint to the plaintiff for pre
sentation to the proper court.

Thereupon the plaintiff appealed to the Court of the 
District Judge, and the District Judge after considering 
the meaning of the words “instituted and tried"' came 
to the conclusion that the section had reference only 
to suits instituted after the coming into force of the 
Act. He further remarked that order VH, rule 10 was 
not properly applicable in the circumstances of the pre
sent case, which had certainly not been instituted in 
any court other than the proper court, and he farther 
evidently felt that on this view of order VII, rule 10, 
a difficulty would arise as to how a court could make
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an order which Tv̂ oiild not be unjust to the plaintiff 193s 
since in cases where the plea taken was that the de- ~  T

G-o t z a e i

fendant was a resident of another district, neither tiie Si t̂gh

trial court nor the Court of 'the District Judge would ham

have any power to make an order of transfer, and the 
Act itself contained no provision to meet this need.

Learned counsel for the defendant-applicant did not 
feel it necessary to discuss the points raised in the 
Judgment of the learned District Judge at any length 
but relied on two recent rulings of the Allahabad High 
Court in cases of an exactly similar nature. The first 
case quoted by him is JamiL7i.a Prasad and another v,
Bhawani Dayal (1), in which the C h i e f  J u s t i c e  and 
B e n n e t  J . held that section 7 of the United Provinces 
Agriculturists’ Relief Act is applicable to suits instituted 
before the Act came into force, and the fact that an c:x 
parte decree, subsequently set aside, was passed in fhe 
suit before the Act came into force is immaterial In 
the course of their judgment in this case the learned 
Judges remarked, “It seems to us that the intention of 
the Legislature is that no court should have jurisdiction 
to entertain a suit when it is filed or to try it unless the 
conditions mentioned in that section are fulfilled, The 
Act is professedly for the relief of agriculturists. The 
object of the section apparently is that an agriculturist 
defendant should not be dragged to a distant place for 
the purpose of defending a claim brought against him, 
and that such suit should be tried and decided by a 
court within whose jurisdiction he either resides or 
within whose jurisdiction his property is situated, if 
he resides outside the province.” The order made in 
that case was that the court below would return the 
plaint to the plaintiff for presentation to the proper 
court

Chm ni Ldl y. Prasad and oihm  (2)
ano ther B ench consisting of CoLLiSTER J. and Bajpai J. 
held th a t w here a su it was in stitu ted  prior to the
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1938 Agriculturists' Relief Act coming into foice aiicl subse-
Grolvar" an objection was taken under section 7 of the
Singh Act that the suit ought to be tried where the det’endanls
Ram were residing, sectior^ 7 of the Act contemplates that no

Adiii  ̂ should have jurisdiction to entertain a suit ^\heii
it is filed or to try it unless the conditions mentioned 

ziatd in section 7 are fulfilled. In coming to this decision
and the learned Judges remarked, “Act No.. XXVII of 1934

i orke , J J .  enacted by the Legislature for the advantage and, 
relief of the agriculturists and the courts should keer> 
this fact in view wh^n 'they have to interpret the provi
sions of any particular section which may have beeii 
drafted in ambiguous language.”

Learned counsel for the opposite part)' lias urged 
upon us the difficulty of applying order VII, rule 10 
and has sought to base an̂  argument on the interpreta
tion of a similar provision in the Bombay Agriculturists’ 
Relief x4ct, on which the United Provinces Agricultur
ists’ Relief Act is said to have been based, in the case of- 
Suryaji and other v. Tukaram. and other (1). We do ' 
not think that this ruling is properly applicable in the 
present case. He has fitrther suggested that in any 
case the power of this Court to interfere in revision ir+ 
a discretionary power and that this is not a case in which 
this Court should exercise the discretion to interfere 
with the lower court’s order. We are, however, (}f 
opinion that there is no possible ground on which we 
should differ from the view taken in this matter by the 
Allahabad High Court and should refuse to exercise 
our discretion.

As regards the diffculties suggested by the counsel for 
the opposite-party as arising out of order VII, rule 10 
and the possibility of the suit being no-vv held to be 
barred by limitation, ŵ e think that the provisions of 

: rule 10(1\ of order VII of the Code of Civil Procedure,' 
are sufficiently wide to cover a case in which by operation 
of legislati on the situation arises, even after a suit has

(I) (1880V 4 Bom., 358.. v
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been instituted, that it should iiave been instituted in 
'iiiiu'[iier court. As regards the question of limitatioi} 
it will be for the plaintiff when presenting his plaint 
to the court, w'hich is now the proper court in which 
to |:?resent it, to make an application under the relevant 
section of the Limitation Act.

Following: the view taken by the Allahabad High 
Court in the case refen-ed to, ŵe allow the application 
in revision w îth costs, set aside the order of the learned 
District Judge and restore the order of the original 
court that the plaint be returned to the plaintiff for 
presentation to the proper court. The parties will bear 
their ô \̂ n costs in the lower courts.

AppUfcitio'n fillori’ed.
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■ .APPELLATE CIVIL

: Before M r. Justice 7Jm l Hasan and M r. Ju stke . R . L .  Yorke

' G H IN T A M A N  T E W A R I' (P.LAiNTirF-APPELLANT) v. . 
B H A G IR .\T H ! T E W A R I a m v ,o th e rs  :(Respondents)*

C iv il Procedure Code (Act V of 1908), section 2.i2.)~PreUminary 
decree, meaning of— Decree declaring rights of parties arid 
requiring further proceedings to he taken before pla intiff can 
get relief claimed, ivhether preJiminary decree— Lim itation  
Act ( IX  of 1908), article lS l~ A rt ic le  181, zvhether applies to 
an application for final decree in a partition suit.

W here a decree no t only declares the rights of the several 
parties interested in the property  b u t also requires fu rther pro
ceedings to be taken before the plaintiffs could get relief 
claimed by them, it  is a p relim inary  decree. Tajammnl Husain 
V, Bande Raza {})  and Laita Prasad v: Dm (2), referred
to,

A rdcle  181 of th e  first schedule of the Ind ian  L im itation  Act 
does no t apply to an application  for a prelim inary decree in a 
pa.rtition suit being rnade final. G ir Goshain v.
Safish Chandra Chatterji (3), dissented from.

1938

September, 5

; “̂FsTst Civil Appear Ko. 72 of 1936. acjainsi I'le order of Mr. Kisluni 
l.al Kmil. Civil Jiidue of l''\/a!)ad. dated the 23rd of Api'il, IKfi.

(1) (1920) 7 O .L .f., 533. (2̂  I.L.R.. 5 Luck.. 280.
(19201 Oudh, 117.
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