
FULL BENCH

Before Mr. Justice G. H . Thomas, Chief Judge, Mr. Justice 
Ziaul Hasan and Mr. Justice R . L .  Yorke

1^38 BEPIN SINGH, ( p l a i n t i f f - a p p e l l a n t )  v .  BHAGWAN
Augush 29 SINGH a n d  o t h e r s  ( d e f e n d a n t s - r e s p o n d e n t s ) *

Court Fees Act {V II of 1870), section 7 {iv){c) and Schedule 11, 
Article 11 (Hi)—Specific Relief Act (1 of 1877), section 42—  
Declaratory s u i t S u it  for declaration that a decree is not 
hinding on plamtifJ-~Qjiestion, whether decree sought is 
for mere declaration or involves consequential relief, deter
mination of.

T he question whether a decree sought by a plaintiff is a 
mere declaratory decree tvirhout any consequential reliel; 
coming under article ]7(iii) of the second schedule of the 
Court Fees Act or whether it is a decree w ith consequential 
relief, governed by section 7(iv)(c) of the Court Fees Act, de
pends not on whether or not the plaintiff was a party to the 
decree which he is seeking to avoid but on whether or not the 
relief claimed comes under section 42 t)f the Specific R elief 
Act. Case law discussed.

The case was originally heard by a Bench consisting o£ 
Z ia u l  H a s a n  and H a m il t o n  JJ., who considering the 
■question involved to be an important, one, referred it for 
decision by a Full Bench. The referring order of the 
Bench is a.5 follows;

Zaiul H asan and H amilton, T his is an appeal in a 
■suit in which the p la iu til alleged that if the defendants were 
mortgagees of certain property they nevertheless had no rights 
in it and in any case the plaintiff himself was not bound by 
that decree. A mortgage was executed by the father of the 
plaintiff and a decree was obtained. T he office reported in  
this case that the suit was not for a simple declaration hut one 
with a consequential relief contained in clause (a) (the last 
portion) and in clause (b) of the reliefs, and coiirt-fees should 
be ad valorem.

The learned counsel for the appellant urges that the oon- 
tention of the office that the decision in  the case rejDortecl in  
Roop Rani and another v. Bithal Das (I) rules this case is 
unsound because in that case the plaintiff who sought what

*First Civil Appeal No. 01 of 1936, against the decree of Pandit Kishen Lai 
Aaul, Subordinate judge of Fyzabad, dated the 27* of May, 1936. '

(1) (1937) I.L.R., 13 Luck., 628.
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lie claimed to be a mere declaration was a judgment-debtor 
and the effect of his obtaining a declaration would really 
mean setting aside a decree, while in this case the decree that 
was passed ŵ as not passed against the present plaintiff but 
against his father. There is undoubtedly this difference 
between the two cases, but it is doubtful whether this dif
ference in practice is in reality a difference and not a mere 
distinction. T he case in Roop Rarii v. Bithal Das (I), has 
settled the law in this Court as regards suits for declaration by 
persons who were parties to a decree but has not settled it 
as regards plaintiffs who were not parties to a decree.

T he matter for decision now is, in our opinion, no less 
important than the matter that was up for decision before that 
Full Bench and we consider that it is equally important that 
the question for decision now should be similarly decided by 
a Full Bench.

We, therefore, under section 14(1) of the Oudh Courts Act 
refer the following question for decision by a Full Bench of 
this Court:

When a plaintiff not party to a decree seeks a declara
tion that he is not bound by that decree or that a decree- 
holder cannot proceed against certain property, is he seek
ing to obtain a declaratory decree where consequential 
relief is prayed within the meaning o£ section 7(iv)(c) of 
the Court F eb  Act and is he therefore bound to pay 
court fees accordingly?

Messrs. Krishna Srivastava and N. Banerji^
for the appellant.

Messrs. H. S. Guptâ  Government Advocate, and Durga 
Dayal, for the respondents.

ZiAUL Has AN; J . : —In this first appeal the office made 
a report that the plaintiff-appella.nt who had paid court- 
fee on his memorandum of appeal under article I7(iii) 
of the second schedule of the Court Fees Act should pay 
ad valorem comt-he on the valuation of the appeal. 
This report was objected to hy the learned counsel for 
the plaintiff-appellant and the matter came hefore a 
Division Bench of this Court of which I was a member. 
The learned counsel for the appellant relied on the Foil 
Bench case oi Moop Rani v. Bithal Das (I) in which it

(1) (1937) I.L.R., 13 Luck,, 628.
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jggg was said that when a person who is a party to a decree 
asks for a, declaration about the decree being illegal and
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s^QH void, the grant of such a declaration in his favour neces-
sarily has the effect of setting aside the decree and re- 

SiNGH lieving him of the obligation under it and that in such
a case a consequential relief should therefore be deemed 

Z i a u i  Hasan, to be implied in the prayer for the declaration claimed 
and the plaint should accordingly bear ad valorem 
court-fee under section 7(iv)(c) of the Court Fees Act. 
On these remarks it was contended that the rule laid 
down in that case did not apply to the case of a person 
who like^ the present plaintiff-appellant. was not a party 
to the decree about which the declaration is sought. 
We were not however sure that the reasons underlying 
that decision turned on whether or not the plaintiff was a 
party to the decree which he was seeking to avoid. We 
therefore framed the following question for decision by 
a Full Bench:

“ When a plaintilf not a j)a.rty to a decree see|s 
a declaration that he is not bound by that decree 
or that a decree-holdei’ cannot, proceed against 
certain property, is he seeking to obtain a declara
tory decree where consequential relief is prayed 
within tlie meaning of section 7(iv)(c) of the Court 
■Fees Act and is he therefore bound to pay court 
fees accordingly?

The Full Bench has now heard the arguments of the 
learned counsel for the plaintiff-appellant and of the 
learned Government Advocate to whom notice was 
issued by the Division Bench on the point.

No doubt a large number of cases specially of the 
Madras and Lahore High Courts appear to favour the 
view contended for by the learned counsel for the 
appellant but there are decisions to the contrary also.*

On behalf of the appellant reliance is placed on the 
cases of S ri Ram v. Mathura Prasad (1), Roop Rani v. 
Bithal Das (2), Anmachalam Chetty v. Rangasivamy

(1) (1924) ! OA OI.. PHi>. (2) (1937) I X . R . / 13 Ltick., 628.



Pilla i (1), Faluri Venkatasiva Rao Bodapati Venkatd' lyss
namsimha Satymarayanamurty (2), Manakkat Tekke-
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peedikayil Kooleri Naduyik Furayil Abdullah v. 
Subramanyan Pattar (3), Vedala Vallahhacharyulii v. bhagwah 
Vedala Rangacharyiilu (4), Nihal Devi v. Rai Chunni 
La i (5), Sukh Dial v. Durga Das (6), and Kamm Chand 
V. Uma Dutt-Hansraj (7)- On the other hand the learn- 
ed Government Advocate relies on the cases of Deoraj 
V. Kun j Behari {%), Lallo Prasad v, Sahebdin Singh 
Surendra Narain Singh v. Slmmhehan Sifigh (II),
Surendra Namin Singh v. Shambehari Singh (II)
Dattaji Parashramji K iim bi v. Bhagirathi (12). Daroga 
Govind Rao v. Mohar Govind Rao (l.o), and Deokali 
Koer V. Kedar Nath (14).

The case of S ri Rarn v. Mathura Prasad (15) was decid
ed by a Bench of the Court of the Judicial Conmrissioner 
of Oudh. In that case a plaintiff who was no party to 
a mortgage decree sued for a declaration that the pro
perty belonged to him and was not liable to be sold in 
execution ot the decree. It was held that the plaintiff 
being no party to the mortgage decree, the suit did not 
involve a consequential relief and the court-fee of Rs.lO 
paid by him was sufficient.

The decision iii the Full Bench case in Roop Rani v.
Bithal Das (16) has already been quoted by me but it 
cannot to my mind be deemed to have laid down that a 
person who is not a party to a decree which lie is seek
ing to avoid is not liable to pay ad valorem court-fee for 
the declaration sought by him. Because in that case the 
plaintiff was a party to the decree about which he was 
seeking a declaration and because it was there held that 
lie should pay fld valorem court-fee. it cannot logically 
be argued that the rule laid down in that case is in

(I) (1914) |?8 Mad., ' (2) (1932) I.L.R.,, 56 Mad , 212
(3) (1936) A.I.R., Mad., 470. (4) (1937) A.I.R., Mad., 449.
(5) (1923) A.LR., Lah„ 373. (6) (1929) A.I.R., Lah.. 446.
(7) (1930) A.I.R., Lali., 755. (8) (1929) 5 Luck,, 474.
(9) vl933) i r  O.W.N., 41̂ R, . (10) 19B4) 11 O.W.TNf.a292.

{ID (I92I) IL .R ., 1 Pat., 1!)7. n2) (IS.'̂ S) A.I.R., Nag.,, 183.
(13) (1938) A.L.J., 578. (14V l̂9l2', L1„R., Cf!., ’'04
(15) (1924) I O.W.N., 5S2. (16) (1937) T.L.R., 13 Luck.. 52S.



1938 every case inapplicable to that of a plaintiff who is not
Bepi>T~ a to the decree. To my mind the words “when
Singh ^ person who is a party to a decree” occurring in the 
Bhagwan judgment of the late Mr. Justice S r iv a s t a v a  did not 

imply that a contrary rule will hold good in the case of 
a person who is not a party to the decree in question.

ZmuiHamn, fn ll Bcnch case of Aninachalam Che tty v.
Rangnswamy Pilla i (1) does not also help the appellant 
in niy opinion. In that case also the persons seeking 
the declaration were parties to the deci’ee and no rule 
was laid down in that case about the court-fee on a suit 
brought by a person who was not a party to the decree 
die subject of the suit. The learned counsel relies on 
the follownig remai'k occurring in the oi'der of
reference:

“ The case might be different wliere a declaration is 
sought !)}' a person who is not a party to tlie bond or the 
decree. In a case like that the suit may properly be re
garded as one for declaration, . . .

This was only an opinion expressed by the ,fndges re
ferring the case to a Full Bench and the judgment of 
the Full Bench does not appear to have endorsed it, nor 
indeed was it neces.sary to do so as the case was diat of a 
person seeking to avoid a decree to which he himself 
was a party.

The case of Paluri Venkatasiva Rao v, Bodapati
Vei'ikatmmrosim.ha Satyfmarayanannirly (2), is not also in 
point not only because the plaintifE in that case was, 
itnlike the present appellant, a party to the decree, but 
also because the decision in the case rested on a, local 
Court Fees Act of the Madras Presidency.

\ The decision in Koolm
Naduyile Purayil Abdullah v. Subrarnanaycm Paitar (3) 
is a single-Judge decision and is based on the following 
remark of Ananta Krishna Ayyar, J. m \Pahm'

(I) (1914) I.L.R., 38 Mad., (2) (1932) IX .R ./sS  Mad., 2i2. ;
(3) (1936) A.I.R., Mad., 470. : ;
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Venkatasiva Rao v. Bodapali V enkamnarasimha ifss
Satycma]Tiyanamufty (1): bepk

SliJGH
“ A decree will have full force and bindina; effect ®

. . . . ,  ,  ° ,  B h a g w a n
between the parties to it until it is set aside by the per- Sihgh

sons who were parties to it; but persons who were not
parties to it can only sue for a declaration in respect of
their rights in  rehtion to the decree. ” B u san ,•J .

But in view of the fact that the plaintiff in case of 
Venkatasmi Rao v. Satyajumiyanammiy (1) was a party 
to the decree and of the decision in that case that the 
suit was a suit for cancellation of the previous decree 
falling W'ithin section 7(iv-A) (as amended by Madras 
Act V of 1922) of the Court Fees Act, it cannot be said 
that what Ananta Krishina Ayyar, j .  said is a general 
proposition of law. The case o£ Valhbhacharyiilu v. 
Rangacharyulu (2) follows the case of Venkataswa Rao 
V. Safyanarayafuwmrty (1) and the same remark of 
A nanta K rishna Ayyar, J. has been referred to with 
approval..

In Nihal Devi v. Chumii Lai (3), the suit Vv'as for a 
•declaration that a mortgage decree obtained against 
certain property be declared void and inoperative and 
not liable to execution qua the property in suit on the 
ground that the property ŵ as dedicated property. It 
ŵ as no doubt held by a Bench of the Lahore High 
Court that a person not a party to a decree may sue to 
have it declared void without claiming any consequen
tial relief and that such a suit is not governed by section 
7(iv){c). A similar view w-as taken in Sukh Dial \’.
■Durga Das (4) and Karam Chanel v. Uma Dutt- 
Hamrnj, (5), in wdjich reliance was placed on the earlier 
case of Nihal Devi v. CJtiinni Lai (B).

Coming noŵ  to • the; cases relied on by the learned 
Government Advocate I find that the case of Deoraj v.
K u n i Behari:(p) h  not in point as in that ca,se a Hindu

(!) (IM2V11.R., 5 6 'Mad.. 212. (2) (1937) AJ.R .. Mad., 449.
($) (1923) A.LR.,^ Lab.,: 373. (4) (1929\ A.I.R., Lah., 446.
.(5) (1930) A.LR., Lah„ 755. . (fi) (1929) 5 Liicl;., 474.
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I'jos son did not ask for a declaratory decree only but sued 
~B}sns possession also.

In Lallo Prasad v. Sahebdin Singh (1) a suit had been 
brought for a declaration that a simple money decree 
obtained by the defendant against the father of the 
plaintilfs was not binding and the joint family property 

the hands of the plaintilfs was not attachable. It was. 
held that ad valorem court-fee was payable because the 
obvious result of the decree a.sked for by the plaintiffs 
would be to save them from payment of the decretal 
money and consequential lelief is implicit in the 
declaration asked for. It appears to me that the present 
case is completely governed by this decision.

In Mathura Prasad v. Ram Lai (2). it was held that 
the question of court-fees must be decided on the 
allegations made in the plaint asid the relief actually 
asked for therein and that it is the bounden duty,, of 
courts to look into the substance of the relief claimed. 
In this case the plaintiff who was seeking the cancellation 
of a deed of waqf and a will was not a party to those 
documents,

In Suremdra Narain Singh v. ShambeJuirl Singh (3) 
the members of a joint Hindu family sought for a decla
ration that the sale of the property held in execution 
of a decree obtained on a hand-note against two mem
bers of the family was null and void to the extent of 
the plaintiffs’ shares in the property. It was held that 
the suit was in fact a suit for a declaration with con
sequential relief.

In the case of Dattaji Parashramjt K iin ib i v-. Bhagi- 
rathi (4) a person who was a bona purchaser for 
value of lands which were found to be burdened with 
a charge of a maintenance decree, brought a suit for 
a declaration that the land was not liable for the main
tenance charge and it was held that although the re
lief asked for a mere declaration, yet it involved a con
sequential relief of amendment of the maintenance

(1) (1933) II O.W.N., 488, (2) (19B4) 11 O.W.N.,' J292. :.
(3y(I921) T.L.R.. 1 Pat, 197. (4) (19S8') A.T.R., Nag., 183. ■
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decree and section 7(iv)(c) of the Court Fees A n 193s 
applied. , _ ' " i S T '

In the case reported in Daroga Govind Ruo v.
Mohar Govind Rao (1) aiso the plaintiffs were no BsAawAN
parties to the mortgage-deed executed by detenaants
2 and 3 nor to the decree based thereon. It was held 
by a Bench o£ the Allahabad High Court that accord- 
ing to the allegations contained in the plaint, the 
plaintiffs were in substance asking for the cancellation 
of the mortgage bond on the basis of which the decree 
was obtained and were under the circumstances liable 
to pay ad valorem court-fee.

The case of Deokali Koer v. Kedar Nath (2) con
tains in ray opinion the principle an w^hich cases of the 
kind now before us should be decided. The plaint 
in that case contained three reliefs of which relief I 
ŵ as as follows:

“ Tiiat it may be declared that the registered deed, dated 
1st June, 1896, for Rs. 14,000 executed by defendant no.
9 in favour of the father and aticestors of the defendants 
1 to 8 is collusive, nominal, invalid, fr'audulent and with
out consideration; that the decree passed on the basis 
theteof which is pending execution in no. 8vB of 1909 in 
the 1st Court of Suhftrdinate Judge at Arrah has been 
collusively and fraudulently obtained and it is ineffectual, 
inoperative and invalid and that for the satisfaction of 
the said decree, the mortgaged property in question men
tioned in the said decree cannot be sold. ”

The learned Chief Justice, Sir Lawrence J enkins 
remarked;

“ It is.in  this section (section 42, Specific Relief Act) that 
the law as to merely declaratory decrees applicable in the 
circumstances of this case is now to be found. . . . .
...W e have to be guided by its provisions as they are ex
pressed. T he section does not sanction every form of 
declaration but only a declaration that the plaintiff is 
‘ endtled to any legal character or to any right as to any 
property;' it is the disregard of this that accounts for 
the multiform and, at times, eccentric declaradons which 
find a place in Indian plaints.
* • « « «
“ N ow what are the declarations that are sought in this 
case? None relate to the plaintiff’s legal character; scr 

(V "1938) A .LJ,, .573. (2) (1912) I.L.R., 39 Gal.. 704.
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Ziaul Hasan
J .

193g only those are permissible which relate to ‘ any right as
— --------  to any property. ’ 01  the declaration in the first prayer

SwGH plaint none as expressed, is a declaration of this
V. character; it may be that the proposition at which the

plaintiff aims is in  some measure involved in those dec
larations, but that is not what is sanctioned by section 
4 - t ”

’Applying this test, which if I may say so with respect, 
is the correct test in cases of this kind, to the case now 
before us., it seems to me clear that the suit of the plain
tiff-appellant does not fall within the purview of sec
tion 42 of the Specific Relief Act and consequently it 
cannot be said to be a suit merely for a declaratory 
relief.

I may add that the late Mr. Justice S r i v a s t a v a  who 
wrote the leading judgment in the Full Bench case 
Roop Rani v. Bithal Das (1) referred to above, applied 
the test laid down in Deokali Koer v. Kedar Nath (2), 
to the case before him and remarked:

“ I might also point out that as was held in Deokali 
Koer V. Kedar Nath (2), the declaration sought in this 
case does not relate either to the plaintiff’s legal charac
ter or to any right as to any property, and is not therefore 
one contemplated by section 42 of the Specific Relief Act. 
In this .view of the matter also the present suit cannot be 
regarded as ‘ a suit to obtain a declaratory decree where 
no consequential relief is prayed’. ”

To my mind the real test in cases of the kind now 
before us is not whether the plaintiff was or was not 
a party to the decree or document sought to be avoided 
by him but whether or not the declaratory decree 
sought by him comes within the purview of section 42 
of the Specific Relief Act. I  would therefore answer 
the question referred to the Full Bench as follows;

; T he question whether a decree sought by ■ a 
plaintiff is a mere declaratory decree without any 
consequential relief coming under article 17(iii) o f ' 
the second schedule of the Court Fees Act or

(\) (1K7) T.L.R., 13 Luck., 628. (2) (1912)/I.L.R., 39 Cal.v 701 v

1 8 4  t h e  INDIAN LAW  R E PO R T S [vO L. X IV



whether it is a decree with consequential relief gov- utss
erned by section 7(iv)(c) of the Court Fees Act, gEpJ '

■ depends not on -^diether or not the plaintiff was a 
party to the decree which he is seeking to avoid but bhagwa.%
on whether or not the relief claimed comes under 
section 42 of the Specific Relief Act.

T h o m a s , C. J . :—I agree. i.i3s
A v .g /M ,  27

YorkEj J. :—I agree. —-----
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By C ourt (T homas, C. J. and Ziaul H asan and 
Y orke, J J .) :—The question referred to the Full Bench ,,g
is answered as follows: ----------- -

The question whether a decree sought by a 
plaintiff is a mere declaratory decree without any 
consequential relief coming under article 17(iii) 
of the second schedule of the Court Fees Act or 
whether it is a decree with consequential relief 
governed by section 7(iv)(c) of the Court Fees Act, 
depends not on whether or not the plaintiff was 
a party to the decree which he is seeking to avoid 
but on whether or not the relief claimed comes : 
under section 42 of the Specific Relief Act.


