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Before Mr. Jiistice Ziaul Hasan and Mr. Justice 
R. L . Yorke

1938 RAM DASS ( a p p e l l a n t )  v . CHHEDI LAL a n d  o t h e r s

(r e s p o n d e n t s )*

Second Appeal—Findings of fact— Court’s jurisdiction to 
entertain second appeal against erroneous findings of 
fact— Oiidh Courts Act (/F  of 1925), section 12(2)—L im i­
tation Act {IX  of 1908), section 4—Section 4, Limitation 
Act, whether applies to appeals under section 12(2), Oudh 
Courts Act—Limitation for appeal under section 12(2) ex­
piring on a holiday—Appeal filed on the day the court 
reopens, whether within limitation.

There is no jurisdiction to entertain a second appeal on 
the ground oE erroneous findings of fact however gross the 
error may seem to be. Wali Mohammad v. Mohammad 
Bukhsh (!) and Secretary of State for India in Council v. 
Rameswaram Devasthanam (2) followed.

The provisions of section 4 of the Indian Limitation Act 
are applicable to an application under section 12(2) of the- 
Oudh Courts Act. Where, therefore, the limitation prescribed 

,for an appeal under section 12(2) expires on a day when the 
court is closed the appeal may be preferred on the day that 
the court reopens.

Mr. Hyder Husain, for the appellant.

\ir. 'Nasir Ullah Beg, for the respondents.

Z ia u l  H a s a n  and Y o r k e  ̂ JJ. :—This is an appeal 
under section 12(2) of the Oudh Courts Act against a 
decision of a Judge of this Court sitting singly.

The suit of the plaintiff, who is respondent No. 1. 
before us was for possession of a certain house on the 
allegation that he had purchased the house from 
Musammat Gangadei and Jagannath to whom the house 
had been gilted by the previous owner Lahau. The

^Section 12(2) Oudh Courts Act Appeal No. IZ of 1937, against the decree 
of the Hon’ble Mr. Justice E. M. Nanavutty, Judge of the Chief Court of 
Oudh, dated the 5th of February, 1937, setting aside the decree of 
Mr. Rishan Lai Kaul, Civil Judge of Sullanpur, dated the 31st of 
January, 1935, reversing the decree of Mr. G. M. Franlc Agarwal, 
Munsif of SuUanpvir, dated the 12th of May, 1934,

(1) (1929) L.E., 57 I.A., 86. (2) (1934) L.R., 61 I.A., If*3.
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following pedigree will make the facts of the case 103s 
clear:

PUDAI

Lahau Bhau Jagd e3 Bhawani

Rui
Dass

Cheedi
L at.

Ganiadei (defendant 2\

Ram Dass 
(defendant 1). Ziaul Hasan 

"j and
Mukhdumdei Torle, JJ,

Jagannath, minor 
(defendsnt 3).

The plaintiff claims to have purchased the house 
from Musammat Gangadei and Jagannath, who were 
defendants 2 and 3 respectively to the suit, on the 1 1 th 
of September, 1933, and Lahau was said to have made 
the gift of the house on the 24th of July, 1926. The 
defence of defendant No. 1, who is the appellant before 
us, was that the house did not belong to Lahau but 
belongs to his father Pudai, that it was sold by auction 
by court and was purchased by one Madan Chand who 
in his turn sold it to Beni, maternal uncle of the 
defendant.

The main questions for determination in the suit 
were whether the house originally belonged to Lahau 
or to Pudai and whether the plaintifE was owner of the 
house by virtue of his purchase.

The trial court held that the house belonged origin­
ally to Lahau and that the plaintiff was entitled to 
a decree on account of his purchase of the house from 
defendants 2  and 3 in whose favour the house had been 
gifted by Lahau. In appeal by the defendant No. 1 
the learned Civil Judge of Sultanpur reversed the 
trial court’s findings on all these points and held that 
the house belonged to Pudai, that the plaintiff failed 
to prove the sale-deed in his favour and that the deed 
of gift said to have been executed by Lahau in favour of 
defendants 2 and 3 had not also been proved. In con- 
seq.uence of these findings the appeal was allowed by 
the learned Civil Judge and the plaintiff’s suit dismis­
sed.



1938 The plaintiff filed a second appeal in this Court 
^  and a learned Judge of this Court by his judgment 

dated the 5th of February, 1937, restored the findings 
C h h b d i  of the trial court and decreed the suit. Hence this 

appeal by defendant No. 1.

It is argued before us that all the three findings of 
the first appellate court, namely, that the deed of gift 

lorhe, J J .  jj-, fjivour of the plaintiff’s vendors was not proved, that 
the sale set up by the plaintiff was also not proved and 
(hat the house belonged to Pudai and not to Lahau 
were findings of fact and that the learned Judge of the 
second appellate court had no jurisdiction to reverse 
those findings.

The findings of the first appellate court tbar. the 
deed of gift exhibit 2 was not proved was based on the 
grounds that, in the first place, neither was the original 
deed of gift, produced nor its loss sufficiently made out 
so that no secondary evidence of the r'eed wiis adml'^- 
sibie and, in the second place, that the deed Tvas not 
properly attested as required by section 123 of the 
Transfer of Property Act. The plaintiff summoned 
tfic deed from ]\fusamraat Makhdiundoi, guardida ot 
Jagannath minor, one of the vendors, bu t she stated in 
coart that to her knowledge no deed of g,ift ha.l ]>cen 
executed by Lahau. In these circumstances the trial 
court was of opinion that the plaintiff wa? entitled to 
];roduce a certified copy of the deed. In appe;il the 
learned Civil Judge was however of opinion tltat the 
plaintiff should have summoned the deed from the 
other vendor before he could be entitled to produce 
secondary evidence of it. T he learned Judge of this 
Court agreed with the view taken by the first court and 
held that the certified copy of the deed produced by 
the plaintiff was legally admissible. The, second 
ground of the learned Judge of the first appellate 
court was based on the facts that one of the attesting 
witness Fateh Mohammad did not appear either to 
have signed the deed of gift or to have put a mark on
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it by way of attestation, and that he did not state eitlier 1933 

that the deed was executed by Lahaii in his presence o r " ^  ' 
that Lahau acknowledged its execution before him. ®iss 
The learned Judge of this Court agreed with the viev Chhedi 
of the trial court that the evidence of Fateh Moham- 
mad and the other attesting witness Shambhu Nath 
was sufficient to prove the deed of gift in question. ZiauiEasan

As to the execution of the deed of sale in favour of 
the plaintiff one Jan Mohammad a marginal witness of 
the deed stated that the deed was executed by the ladies 
in his presence for a sum of Rs, 100 and that he signed 
the deed as a witness. The finding of the learned 
Judge of the first appellate court was based on the fact 
that the record of Jan Mohammad’s evidence did not 
show that the deed in question was shown to him at the 
time that he deposed about it. On this point also the 
learned Judge of this Court agreed with the Munsif 
that Jan Mohammad’s evidence was sufficient to prove 
the sale-deed.

We are not prepared to accept the contention of the 
learned counsel for the appellant that ill the circuni- 
stances narrated above, the findings that the deed of 
gift and sale had not been proved were questions of 
fact but it appears to us that the finding on the third 
question, namely, whether the house belonged to 
Lahau or his father Pudai was a pure question of fact 
and as such it was not within the jurisdiction of the 
learned Judge who heard the second appeal to reverse 
the first appellate court’s finding on that point. It 
was held by their Lordships of the Judicial Committee 
in Wall Mohammad v. Mohammad Bcikhsh (1) that 
there is no jurisdiction to entertain a second appeal on 
the ground of erroneous findings of fact however gross 
the error may seeni to be.: T^  ̂ decision was confirmed 
by tlieir Lordships in Secretary of State for India in 
Council v. Rameswaram Devasthanam- (2). Both the 
lower courts gave their reasons for their findings on the
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1938 question whether the house belonged to Lahau or to 
Puclai, the first court having relied mainly on the 
khasra numbers and the first appellate court on the 

c h iib d i  boundaries of the house in suit. It cannot therefore in 
the circumstances be said that the finding of the first 
appellate court on the question of ownership of the 

.M m i Hasan j^ouse was incorrect but even if it was incorrect, this 
Yori’e, J J .  Court had no jurisdiction according’ to the pronounce­

ments of their Lordships of the Judicial Committee just 
referred to to reverse that finding.

We therefore allow this appeal with costs, set aside 
the decree of the learned Judge of tliis Court and restore 
that of the first appellate court.

July, 27 This appeal was heard on the 25th July and judg-
......  ment pronounced on the same date. The typed copy

of the judgment was ready yesterday but before it ŵ as 
signed by us, the learned counsel for the respondent 
asked us to give him time to show that the application 
under section 12(2) of the Oudh Courts Act ŵ as time- 
barred. We allowed his prayer and lieard him and the 
learned counsel for the appellant on the question of 
limitation.

The facts are that the judgment appealed from was 
pronounced by the learned Judge of this Court on the; 
5th of February, 1937. Under Chapter 12, rule 7 of 
the Rules of this Court an application under section 
12, sub-section 2 has to be [jresented to the Registrar 
within thirty days from the date of the judgment unless 
the Judge in his discretion, on good cause shown, 
grants further time for its presentation. In the present 
•case limitation under this rule expired on the 7th of 
March, 1937, and it appears to have been put up before 
the learned Judge concerned on the next day. On that 
date the application was granted. The learned counsel 
for the respondent argues that the application was 
presented a day beyond time but we are of opinion 
that having regard to the provisions of section 4 of the
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Indian Limitation Act, the application could be 1933 

presented on the 8 th of March, 1937 a.s the 7th of'
March was a Sunday. In fact, the office made a report 
that the application was within time up to the 8 th of Chhedi 
March, 1937 and this report appears to us to have been 
based on the provisions of section 4 of the Indian 
Limitation Act. The learned counsel for the respon- Easan.
cient argues that the provisions of the Indian Limitation ror/a>, j j .

Act do not apply to the present case and relies on the 
case of Bm j Rani v. Sibta Din  (1) but we find nothing 
in that decision to support the contention of the learned 
counsel. All that was decided in that case was that 
the limitation prescribed by Chapter 12, rule 7 of the 
■Chief Court Rules must be complied ^vith, The 
decision does not consider whether or not the provisions 
of section 4 of the Indian Limitation Act are applicable 
to an application under section 12(2) of the Oudh 
Courts Act. Section 4 lays down that where the period 
of limitation prescribed for any suit, appeal or applica­
tion expires on a day Tdien the coiirt is closed, the 
suit, appeal or application may be instituted, preferred 
or made on the day that the court re-opens. It will 
therefore be seen that the provisions of this section are 
quite general and we see no reason why they should 
not apply to an application like the present one.

The learned Judge against whose judgment the 
present appeal was filed is no longer a Judge of this 
Court but considering the circumstances in which the 
application was presented a day beyond time, it seems 
to us that if he were in the court, he would have 
exercised his discretion under rule 7  referred to above, 
in  favour of the appellant.

W e therefore overrule the objection of the learned 
•counsel for the respondent and hold that the appellant’s 
application under section 12(2) of the Oudh Courts 
Act was within time.

Appeal allowed.
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