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Before Mr. Justice R . L . Yorke

1938 JA N E T  L EO iN O R A  O U iE R O S  ( M r s .)  ( P e t i t i o n e r )  y,

5 HERBERT PERCIVAL QUIEROS ( R e s p o n d e n t ) ’̂ '

Divorce Act (IV of 1869), section 37— Wife judicially separated 
from the husband alloxoed payment of monthly alimony—  
Courtj whether has power on application by wife to sub­
stitute gross sum of money for monthly alimoriy— Wife,, 
whether has absolute powers on money paid absolutely.

The CouiT lias jurisdiction on an ap]jlication by die wile, 
who has obtained judicial separation from her husband to 
substitute for the order of pa^mient of monthly alimony, 
which is an Order under the 4th paragraph of section S7, 
an order under the 3rd paragraph of that section to the hus­
band to secure to the wife a gross sum of money. B. Iswarayya 

V . Swarnam. Iswarayya (1), referred to.

On a reasonable reading of the 3rd paragraph of section 37 
the correct interpretation is that the husband is to secure to 
the wife a gross sum of mone’S’ which is to be at her disposal, 
in the same as the annual sum of money, and the reading 
of the words “ for any term not exceeding her own life ” with 
the words “ gross sum of money ” entail such limitation on 
the w^ords gross sum of money ” as render it impossible for the 
former words to be readw^ith the latter. This section does 
therefore give a power to direct a money payment and that 
the gross sum of money should be paid absolutely to the 
judicially separated wife. Miss Blanche Somerset Taylor v 
Charles George Bleach (2), relied on. B. Iswarayya v. 
Swarnam Iswarayya (3), Twentyman v. Twentyman (4\, 
Edward Caston v. L . H . Gaston (5). and Maharani of Burdwnn 
V. Krishna Kamini Dasi (6), referred to,

Messrs. R. F. Bahndnrji and Mofi Lai Sakscna, for 
the petitioner.

Messrs.. Ram- Bharose Lai n̂d M n rli Mahohar, for 
the respondent.

*CiviI Miscellaneous Application No, 53 o£ 1938, under section 37 of the 
Indian Divorce .^ct in Divorce Case No. 2 of 1931, dated the 27th of April, 
I93I.

(1) (IMO) A.I.R,, Mad,, 154, (2) (1914'j I.L.R., 39 Bora., 182,
(3) (1931) A.I.R., P.C., 234, (4) (1903) L.R.. Pro. Du., 82.
f5) (1899) I.L.R.. 22 AIL, 270. fI8S7') I.T,.R.. 14 Cal.. m .



Yorke, J.,—On the 27til of April, 1931, a learned ui3s 
Judge of this Court granted the petitioner Mrs. Ja n e t ' 
Leonora Quieros a decree for judicial separation and fixed 
her permanent alimony at Rs.118 per mensem. In that (M e s .)  

case the petitioner had. asked for half the net income of heebeet 
the respondent by way of alimony, but the learned Judge qotSos' 
after referring to the proposition that a court w ill not 
as a general rule give the wife more than one-third of 
the husband’s income, no matter how gross his miscon­
duct may have been, and after remarking that the amount 
which ŵ as already being paid came to one-third of the 
respondent’s net income, fixed that amount which was 
already being paid as the permanent allowance.

The present application No. 53 of 1938 arises out ol 
a change in the circumstances of the parties. It appears 
that towards the end of 1937, the respondent H. F.
Quieros fell ill and he has now with effect from the 
1st of February, 1938, been retired from the service of 
the East Indian Railway in which lie was working as a 

Store-keeper. He has therefore ceased to earn any monthly 
income but he had as an asset a sum ivhich is slightly in 
doubt, but appears to amount to Rs.21,483 in his Provi- ■ 
dent Fund, and he was also entitled to a gratuity which is 
-shô ŝ n by papers on the record to amount to Rs.4,050.
In view of this fact the petitioner Mrs. Quieros on the 
20th of January, 1938, put in a petition in this Court 
under section 37 of the Indian Divorce Act praying that 
in view of the circumstances she be given a gross sum 
in place of the existing order for monthly payments and 
as a gross sum she asks for one-third of what the res­
pondent gets from the Railway in the shape of provident 
fund and gratuity. In support of this prayer the appli­
cant points out that both, before and after the decree 
for judicial separation the respondent has been living 
with a Miss Maud Johnson by whom he had a child ai 
the time of the suit and h:id since had other children.

VOL. XIV] LUCKIsOW SER IES 79



YorJcn, J.

1938 She further points out that there is a probability that
obtaining his provident fund and gratuity, the

QmsRos I'^spondent will remove himself from the jurisdiction of 
(Mk s .) this Court with a view to avoid payment of alimony,

Herbert and in that case the petitioner will be left absolutely
STm m  destitute.

On the same day on which she presented this appli­
cation, the applicant applied by application No. 54 of 
1938 for an injunction restraining the Agent of the East 
Indian Railway from paying any money to the res­
pondent out of this provident fund and gratuity until 
the matter was disposed of. This application was 
accepted and an interim order of injunction was issued 
in the terms prayed for. In connection with this injunc­
tion an application No. 114 of 1938 was subsequently 
made to the Court by the respondent asking for a modi­
fication of the order, and on the 15th of February the 
injunction was modified so that it should hold good to 
the extent of only half of the amounts mentioned. The 
injunction is therefore still in force to that extent only.

In reply to the application No. 53, the respondent on 
the 18th of March, 19v̂ 8, put in application No. 205 of 
1938 in which he gave a history of the cirmumstances 
which had led to his retirement and put forward certain 
pleas in support of the view that he was in very reduced 
circumstances. He stated in paragraph 12 that he was 
willing to make an)' arrangement that might appear 
proper to this Court to secure the payment of the 
monthly amount that might be at any time payable to 
the petitioner. As regards the application for a lump 
sum, he pleaded in paragraph 13 that the petitioner 
was not entitled in law to a lump sum and that parti­
cularly in view of the special circumstances of the case, 
she was not so entitled. He further suggested tliat as 
the petitioner was 8 years older than him, she should 
not, in case the Court accepted the principle of granting 
her a lump sum, be held entitled to more than one-tenth 
of the amounts due to the respondent after deducting
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from  them cercain amounts of debts Stated earlier, l ie  juhs 
summed up this application as a prayer in the first place 

for the dismissal of the petition, and in  the second place 
for an order that the lum p sum should be assessed at (Mes.j 

not more than one-tenth as aforesaid instead of one- HEnBEEa-
P e e g iv a l

t n ir a .  QrriEROs

in answer to this application the petitioner has put 
in a further application No. 257 of 1938 dated the 30th 
of March, 1938, which is maiiily by way of argument.
It contains the allegations that there is nothing to 
prevent the respondent himself from taking up work 
ill future and nothing to prevent the lady with wliom he 
has associated himself from working and earning his 
living. It is further contended that the respondent is 
clearly not entitled to any consideration by reason of 
size of his illegitimate family, and that the petitioner 
should not be in any way a sufferer by reason of debts 
incurred by the respondent in the past after the date 
of : the decree. Further stress has been laid on the 
danger to the petitioner in case an order for payment of 
a lump sum by way of permanent alimony is not made 
and it is contended that the petitioner is entitled to 
receive at least one-third, if not one half, in the •imount 
of the provident fund and gratuity. In support pre­
sumably of the claim of a larger sum, it is pointed out 
that the interest obtainable on one-third of the total 
amount so claimed by the respondent will hardly be 
sufficient to keep body and soul together.

Two main questions have been argued before me in 
connection with this petition. The first is whether at 
this stage on an application under section 37 of the 
Divorce Act, this Court has jurisdiction to substitute 
for the order of payment of monthly alimony, which is 
an order under the 4 th paragraph of section 37, an order 
under the 3rd paragraph of that section to the husband 
to secure to the wife a gross sum of money. Section 
37 of the Indian Divorce Act does not make it absolutely 
clear what the powers of the court are in the matter. It
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1938 provides that “the High (?.ouit may, if it thinks fi.t, on 
"^janbt decree of judicial separation obtained by the wife 
qSeeos 1) order that the husband shall, to the satis-

(Mrs.) faction of the court, .secure to the wife such gross sum ofly
Hbbbeei: money, or such annual sum of money for any term not 
QotSs* exceeding her own life, as, having regard to her fortune 

(if any) to the ability of the husband, and to the conduct 
of the parties, it thinks reasonable; and for that purpose 
may cause a proper instrument to be executed by all 
necessary parties (paragraph 3). In every such case the 
Court may make an order on the husband for payment 
to the ivife of such month!)' or weekly sums for her 
maintenance and support as the court may think reason­
able; (paragraph 4).” It is clear that what this f^ourt 
did in 1931 was to apply the provisions of paragraph 4. 
It appears to me clear that the provisions of paragrapii 
3 and the provisions of paragraph 4 are alternatives at 
the discretion of the court, providing (1) for a gross sum 
of money, (2) for an annual sum of money and (3) for 
payment of monthly or weekly sums. These are m erely  
alternative methods of protecting the successful -|>eti- 
tioner, that is the wife. There is a further proviso to 
this section that “if the husband afterwards from any 
cause becomes unable to make such payments, it shall 
be lawful for the court to discharge or modify the order, 
or temporarily to suspend the same as to the whole or 
any part of the money so ordered to be paid, and again 
to revive the same order wholly or in part, as t3 the 
Court seems fit.” This proviso in terms relates only 
to the provisions in paragraph 4 for monthly or weekly 
payments, and it does not in terms provide for any in­
crease in the amount of the payments. It has, however, 
been held in B. Isnmmyya v. (Swarnam) Iswarayya (I) 
that the section gives power to a court to enhance the 
.alimoney which the court has ordered a husband to pay 
to a wife judicially separated from him. This decision 
was based on the view that when the wife applies for

(1) (1930) A.I.R., Mad., 154,
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.additional alimony, she does not in eiliecL want the 
orignial order to be touched; she ^vants a iiinher decree 
for additional alimony. The court has thus held diat ̂ , QeiKirOtf
■a fresh application even could be made under section (Jtis.) 
57 for a further decree, and 1 would infer that if such a liEiiBKe. 
fresh application can be made with respect to an order qpieros 
falling under paragraph 4, there is nothing which 
■depri\'es die court of pox\’er on such an application to j  
pass an order within the terms of the third paragraph.
This point was not pressed ivith much force, and in my 
opinion there can be no room for doubt that this Court 
has, on a fresh application by the x\’ife, power to pass 
an order falling within the provisions of the third para- 
,graph of section 37 of the Indian Divorce Act.

The second point w^hich has been argued before me at 
considerable length is whether tiiis Court can, apply­
ing the provisions of section 37 of the Act, direct pay­
ment of a lump sum to the petitioner. 1 have T.Iready 
'quoted the terms of the third paragi'aph of this section.
The section, as it stands, contains punctuation, and 
according to the punctuation of this paragraph, there 
is no room for doubt that the words “for any term not 
exceeding her owm life'' are to be read with the words 
“ such annual sum of money” and cannot be read with 
the words “such gross sum of money.” It follows that 
this paragraph provides that “the court may order that 
the husband shall, to the satisfaction of the court, secure 
to  the wife such gross sum of money . . . . as . . . . i t  
thinks reasonable and for that purpose may cause a proper 
instrument to be executed by all necessary parties.*’
It is contended for the applicant that this provision is 
wide enough to include a clirection for payment to the 
wife of a gross sum of money, while for the opposite party 
it is contended that it provides only: lo r  the securing to 
the wife of a gross smn of money which gross sum of 
Tnoney she h not permitted ro touch, but xvhich must
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L93S be invested and only die interesi diereof be available 
to tiie petitioner. Learned couiisei for tiie petitioner 

on the Madras ruling reported in Mm Blanche 
(Mbs.) Somerset Taylor v . Charles George Bleach and another 

Herbeet wherein the inrerpretation of these provisions of 
QuiEitos section 57 were carefully considered, and it was held 

that “in a suit for divorce brought by the wdfe, the 
Yofke j  District Judge had, under section S I, power to make 

the order for payment of a lump sum for the permanent 
maintenance of the wife," and it was further stated in 
the judgment of one of the two members of the Bench 
that “the plain meaning of the words of section 37 of 
the Indian Divorce Act is that the gross sum of money 
should be paid absolutely to the wdfe and that the aiinual' 
sum of money should be limited for the period of her 
life." On behalf of the respondent reliance is placed,, 
first of all on section 7 of the Indian Divorce Act which 
provides that “subject to the provisions contained in 
this Act. the High Court and District Courts shall, in 
all suits and proceedings hereunder, act and give relief 
on principles and rules, which, in the opinion of the 
said courts, are as nearly as may be conformable to the 
principles and rules on which the Court for Divorce 
and Matrimonial Causes in England for the time being 
acts and gives relief.” In this connection reliance was 
placed on the ruling reported in B. Iswarayya v. 
Swarnam̂  (2). The learned counsel further relied on 
the case of Twentyman v. Txuentyman (3) w^herein the- 
learned President of the Divorce Court, after referring 
to the cases of Morris v. Morris, K irk  v. K irk  and Stanley 
\L Stanleŷ  decided that the court has no power to order 
a lump sum to be paid over to the petitioner by way of 
permanent maintenance. This ruling was based on the 
provisions of section 32 of the Matrimonial Causes Act 
of 1857 which is for practical purposes indentical with

(1) (1914) r,L.R„ 39 Bom., 18 t (2) (1931) A.1R,. P.C., 234.
(3) (1903) L.R., Pro. Dn.V 82.
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section 37 of the Indian Divorce Act. The learned i9ss
Judge pointed out that in the two previous cases quoted
by him, the point in dispute did not appear to have been 
raised by counsel for the respondent and in one case at 
least the order for a himp sum ivas made bv consent, hekbebt
TT  ̂ , ■’ P ebowax,
i i e  went on to say: quif.bos

“ But, notwithstanding those decisions, 'having regard to 
the plain words of the Act and to the fact that the point' Torke. J.
has now been defmiteiy raised and argued for the first 
time, I cannot say that I ha-\̂ e power to make the order 
asked, although I should have been glad if I could have 
seen ray wav to do so.”

Earlier in the judgment he had remarked. “I,r was 
■contended that the words in section S2. ‘such otoss 
sum of money’ are not governed by the subsequetit 
words, ‘not exceeding her own life' and that these 
words apply only to the security.” He went on to say,
"‘I cannot so read the section* and I am led to the view 
I  now hold by the observation that that applies both to 
the  gross and to the annual sum of money mentioned in 
the section. With regard to the aimoa! sum of 
money, it must be clearly a securing by settle- 
Tiient in the ordinary way; and when a gross sum is 
'Ordered, that must also be secured, and not paid over 
to the petitioner; and it can onlv be secured for some 

period not exceeding the lifetime of the petitioner”.
It is important to note that the construction of this 

-paragraph of section 32 of the Matrimonial Causes Act,
IS one which ultimately is based on the absence of 
-punctuation in the section. The learned counsel for 
-the respondent points out that a Full Bench of the 
Allahabad High Court in Edward, Cast,on v. L .  H,

(1) reprehended the action of the Judges in 
certain other cases in ’̂ 'cnturing to look at the stops, 
th a t is the punctuation. On the other hand one of the
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103S members of the Bench of the Bombay High Conn; re-
..  marked, in Blanche Somerset Taylor v. Charles George

(1). that “with due deference to that Bench there 
(Me3.) would, however, appear to me no sufficient ground . . .. 

Hbbbket for refusing the assistance of the punctuation where 
q T S s  the sense might otherwise be doubtful in Acts of the- 

regularly constituted Legislatures of India.” For the 
contrary view that it is an error to rely on punctuation,, 
reliance was placed on the Privy Council ruling report­
ed in The Maharmii of Burclwan v. Krishna Kamini 
Dasi and others (2). a case otherwise of an entirely dif­
ferent nature, in which their Lordships remarked that 
“they think that it is an error to rely on punctuation 
in construing Acts of the Legislature.” For myself it 
would, I think, be almost sufficient to say that I do not 
find any sufficient reason for differing from the view 
taken by iihe Bombay High Court in the ruling reported' 
in Blanche Somerset Taylor y . Charles George Bleach 
(1), to which I have referred above. But I am inclined 
to take the matter a little further because, with the' 
greatest possible respect, I find it difficult to accept thf 
view put forward by the learned President in the ease 
of Twenfyman v. Twentyman (3). For the purpose of 
argument, let the internal punctuation of paragraph, 3' 
of this section be entirely omitted; we then have it 
that facie the paragraph gives the court powder
to direct that “the husband shall secure to the wife such 
gross sum of money or such annual sum. of money for 
any term not exceeding her own life as it thinks reason­
able.” It is plain, I think, that any annual sum of 
money which is to be secured to the wife is at her dis­
posal entirely. Prima facie therefore any gross sum. of' 
money which is to be secured to the wdfe should also be 
at her disposal entirely. The section does not make' 
it necessary that an instrument should be executed but

(I) a914') I.L.R., S9 Bom., J.82. , (21 (1887') T.L.R., 14 C;i],,
(3) (1903) L.H., Pro. Dn,. 82. :
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only gives power to cause an instriimeiiL to be execiueci 193s
and  ̂therefore I should suppose that in the case of the
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securing of a gross sum of money, the court may compel lioSoL 
the husband to secure it to the lady either by the execu- 
tion of an instrument or by direct payment in the form bekbekt 
of cash. Looking at the matter from another point 
of view, if we are to suppose that by the words “secure 
to the wife a gross sum of money” what is realy meant 
is not that the wife shall get the gross sum of money as 
sbiC gets the annual sum of money, but that she is only 
to pet the interest from a gross sum of money, we have 
to import into the section by implication a whole series 
of provisions which are not found there, and which 
could, as I should suppose, only be imported by some 
■̂ '.'ords. for example in brackets, providing that the gross 
sum of money is not to be available to the wife as such 
but only in the form of interest. (I disregard for the 
moment the view expressed by some Judges in English 
cases that brackets are highly objectionable.) To my 
mind then on a reasonable reading of this third para­
graph of section 37, the correct interpretation is that 
the husband is to secure to the wife a gross su m o f 
morie\^ whicli is to be at her disposal, in the same way 
as the annual sum of money, and the reading of the 
words “for any term not exceeding her own life” with 
the words “gross sum of money” entail such limitations 
on the words “gross sum of money” as render it 
impossible for the former words to be read wuth the 
latter. I would therefore have no hesitation in hold­
ing that in the present case the section does give a 
power to direct a money payment as was held by the 
Bombay High Court in the case to which I have referred 
earlier. It is noteworthy that the conclusion of the 
Borabav High Court was reached after a careful consi- 
deratioii of the English cases includiiig Twmtyman v. 
Twentvrnm W  am not .satisfied that by reason

(1) r,.R. Pro. Dn,, .S2,
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1938 of the Privy Council ruling referred to on behalf of 
"x^ET the respondent any different approach to the matter 
S S o s  has become necessary.
(Mus.) There remains only the question what amount should 

Heebebt the court order to be paid to the petitioner out of the 
Qui?eos amouns which are due to the respondent by way of 

provident fund a.nd gi’atuity. The amount claimed by 
the petitioner is one-third of the total am.ount free of 
all deductions. For the respondent; the suggestion put 
forward is that the maximum, amount which should be 
given is one-tenth and that this one-tenth should be 
calculated on the net amount coming in to the respon­
dent after payment of outstanding bills. The gross 
amount due to the respondent appears to be Rs.25,533 
and the amounts which the respondent asks me to de­
duct are Rs.3,300 due to various creditors including 
the Oudh Rohilkhand Railwav European Co-operative 
Society whose dues amount to Rs. 1.902-8. Rs.500 which 
has been ordered to be pnid to the petitioner under the 
order, dated the 80th of March, 19,^8. Rs.600 due to 
counsel, vide the certificates on the record and some 
other small items making up a stun of Rs.4.439 in all, 
and leaving as a balance available for investment a sum 
of Rs.2L094. It is difficult to apply any principle in 
this matter. It is contended, of course, for the peti­
tioner that those debts are due to the extravagance of 
the respondent, and that she should not be a sufferer 
thereby. It is remarked that the respondent ought to 
have cut his coat according to his cloth and that for 
example the amount paid to counsel bv way of fees is 
a very large sum for a man who is in the situation of 
the respondent. With that contention I am bound to 
a.gree. I further agree that the respondent cannot 
possibly be held entitled to any consideration by reason 
of the increase of his illegitimate family. In the case 
quoted in agreement which came before the courts in 
England, those courts refused to take into considera­
tion even the existence of a family by a former marriage.

8 8  T H E  INDIAN LAW R E PO R T S jv O L . X IV



VOL. XIV] lucrinow series

I think that the most reasonable method of disposing 
of the present application will be to fix a round sum. ' 
After a full consideration of the circumstances, I direct 
the respondent to pav to the petitioner a sum of 
Rs.7,500 out of the amoimt which comes into his hands. 
This will not include the amount of Rs.500 which has 
been ordered to be paid under the previous order.

I make no order as to costs because in that sum of 
Rs.500 a sufficient provision has been made to enable 
the petitioner to pay the necessary court-fees for these 
applications and some amount towards the fees of her 
counsel. For the purpose of the decree onlv the 
counseFs fee is fixed at Rs.250 under paragraph XT, 
Chapter XIX of the Chief Court Rules.

Hiss

Leososa
Q.UIEBOS
(Mes.̂

«.
H e e b e m
P eroival
Qtjibbob

YorM. J,

FULL BENCH

Before, Mr. Justice G. I I ,  Thomas, Acting Chief Judge,
Mr. Justice Zim il Hasan and M r. Justice 

A. H . deB. Hamilton ; :

MUSAMMAT RAGHURAI ( P l a i n t i f f - a p p e l l a n t )  v. „ 

BINDRA PRASAD an d  o t h e r s  ( D e f e n d a n ts - r e s p o n d e n ts ) *

IV '̂ajib-ul-arz— Construction of documents— "  Lawahd \̂ whe­
ther means “ sonless’’ or “ issueless”—Language of one 
document, how far to be relied upon in construction of other 
document—Same word used in several places in the same 
■document, whether to he pven the same m.eamng every- 

, where. .

Where the wajib-ul-arz contained the following provisioiis; 
In our family except a male offspring daughters and daugh­

ters’ children are excluded from inheritance. The share is 
divided according to the n u m b e r  of wives and not according 
to the number oi aulad. I f out of the brothers born of the 
same mother, any one dies lawalad thtn  only the uterine 
brothers w ill be entitled to the share of the deceased and not

1938 
April 7

♦Second Civil Appeal No. 316 of 1935. against, the decree of Mr, Qadeer 
Hasan, Civil T«dge of Sitapur. dated the 15rii of Aû n-st, 193S, confirinin^ 
the decree o f‘Mr. Hjran Kimar Ghosha]. Miinsif of Sitapur. dated the 26tb 
of March, 1935.


