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Before Mr. Justice G. H . Thomas, Acting Chief Judge and 
Mr. Justice Ziaul Hasan

BENI D A T T  a n d  o t h e r s  ( D e f e n d a n t s - a p p e l l a n t s )  v. BAIJ-
N A T H  ( P l a in t i f f - r e s p o n d e n t ) ^ ' ManJ),

Arbitratoin—Award—Partnership business— Reference to arbi- 
tration of dispute relating to Uability of various partners to 
the loss in business—Reference, whether stmids revoked by 
subsequent death of one of the parties—Death of a party 
after all inquiry was over but before award—Sons of deceased 
party not brought on record—Award, whether valid—Failure 
of one of the arbitrators to sign aivard, whether invalidates 
mvard—One or other arbitrator absenting himself at arbi
trators' sittings—Award,, whether iiivalid for that reason.

The rule of English Common Law that a submission to arbi
tration stands revoked by the death of one of the parties is not 
applicable to this country. T he test to be applied is, what is 
the true nature of the submi.ssion? Were the matters in 
difference personal questions in respect whereof it was not in
tended that the succession-in-interest of the parties should be 
affected by the decision of the arbitrators? If the intention  
of the parties was that not merely themselves but their repre- 
sentatives-in-interest should be bound by the decision of the 
arbitrators, the reference plainly does not stand revoked merely 
bv the death of one of the parties. Where the partners to a 
business refer a dispute as to the proportion in which each ivas 
liable for the loss incurred in the partnership, to arbitration 
though there be no express provision in the agreement that the 
representatives-in-interest of the parties w ill be bound by the 
reference, it  must be presumed that that was the intention of 
the parties, as the dispute referred to the arbitrators could not 
end with the life of any of the parties. Manindra Nath Mandal 
V. Mohanunda Roy (1), relied on.

Where after the arbitrator had finished the inquiry into the 
case one of the parties died, then as nothing remained for 
the arbitrators to do except to make the award, the award 
cannot be said to be invalid merely because it was given after 
the death of one of the parties, without his son being brought 
on the record,. : Binayakdas Acharjee Chowdhury v. Sashi

*Misc^laneoxis Appeal No, 46 of 1936, against the order of Mr. JCrishna 
Nand Pandev. Civil Judge of Partabgarh, dated the lOth of February, 1936.
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igijg Bhusan Choiudhury (I), and Ham Krishna Mitra v. Rani 
Gopal Mitra (2), relied on.

Where an award is arrived at by ali the arbitrators and 
Baijnath represents their decision, the faihire of an arbitrator to sign 

does not render it invalid. iVlanphool v. Sahi Ram ($), and 
Bhoj Nath v. Shiva Nandan (4), followed. Kali Charan Pmide 
V. Gupt Nath Misra (5), and Nand Ram v. Fakir Chand (6), 
referred to.

An award made on proper reference ought not to be set 
aside on the ground of an alleged defect in procedure not 
affecting the merits where substantial justice has been done. 
Therefore the mere fact that at every meeting of the arbitrators 
one or other of the arbitrators was always absent w ill not 
render the award invalid.

Messrs. Radha Krishna and C. P. Lai, for the 
appellants.

Mr. A li Zaheer, for the respondent.
T h o m a S ;  a .  C. }. and Z iau l Hasan., J . : —‘This is an 

appeal against an order of the learned Civil Judge of 
Partabgarh, filing an aTvard and passing a decree there
on on the application of Baij Nath, respondent.

It appears that four persons, namely, Baij Nath 
respondent, Beni Dutt and Ram Sewak, appellants nos. 
1 and 2; and Jamna Das, father of Paras Nath, appellant 
No. 3, entered into a partnership for carrying on some 
business. The business resulted in a loss and disputes 
arose as to the proportion in which the partners were 
liable to bear that loss. On the 7th of December, 1933, 
all the four persons entered into an agreement to refer 
the matter in dispute to the arbitration of Sirah Mai, 
Ganga Prasad, Ghanshiam Dass and Debi Dayal, arbit
rators, and Babu Lai, umpire. The arbitrators gave 
their award on the 15th of June, 1935, and on the 30th 
of August, 1935, Baij Nath, respondent, applied to have 
the award filed in court. The present appellants raised 
various objections to the filing of the award, but the 
learned Civil Judge overruled their objections, and

n) (1922) A.I.R., Cal„ 226. f2) (igio) 14 C.W.N., 759.
/B) (1917) 43 I.e., 154. (4) (1930) 7 O.W.N., 541.
(5) (1918') Ifi A,L.]., 307. ((\\ flSM) T.L.U., 7 .W,, .'2.1
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holding that the award was valid ordered the award to 
.be filed and a decree to be passed in pursuance of it. 
i t  is against this order that this appeal has been brought 
■by the defendants to the suit registered under rule 20(2) 
of the Second Schedule to the Code of Civil Proce-
, Tfrntids,

■dure. A. c. J.
The learned counsel for the appellants has raised t̂ vo 

points before us in this appeal. The first is that one 
of the parties to the reference, namely, Jamna Bass, 
died before the arbitrators delivered their award, and 
his son, Paras Nath, appellant No. 3,, was not'm ade a 
party to the proceeding by the arbitrators. The se
cond is that all the arbitrators did not join in making 
the award.

On the first point the learned counsel for the appel
lants argues in the first place thaet the death of Jamna 
Dass had the effect of revoking the reference, as, he says, 
the agreement does n o t  contain a provision that 
leference would bind the successors-in-iiiterest of 
the parties also. In support of this argument he 
relies on D. C. Banerji’s Law of Arbitration in British 
India, (1932 Edition), page 195, ’̂\’iieTe it is said. “If the 
submission provides either in express terms or by 
necessary implication that it shall bind die legal per
sonal representatives of the parties thereto, then they 
are bound, but if it contains no such provision, the 
ordinary rule of law that the death of a principal revokes 
the authority of his agent takes effect, and the legal per
sonal representatives are not bound.” This remark how
ever, is based on an English Case; but in the case of 
Manindra Nath Mandal and anotlier ̂ L Mohammda Roy 
•and others (1), it was held by a Bench of the Calcutta 
High Court that the rule of the English Common Law 
that a submission to arbitration stands revoked by the 
death of one of the parties is not applicable to this 
■country. The learned Judges say “The test to be ap- 
l^lied is. \̂’hat is the true nature of the submission?

13 I .C ., 161.
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1938 Were the matters in difierence personal questions in 
■r— —  respect whereof it was not intended that the succession-
Be n i Datt r

in-interest of the parties should be aiiected by the de- 
baijnath arbitrators? If the intention of the parties.

was that not merely themselves but their representa- 
jAojnof, tives-in-interest should be bound by the decision of the 
and Ziaf arbitrators, the reference plainly does not stand revoked
Hasan, J. „  ̂  ̂ ,

merely by the death of one of the parties. In the 
present case the matter in dispute among the parties, 
to the reference was not a matter personal to the parties- 
themselves, and though there is no express provision 
in the agreement that the representatives-in-interest of 
the parties will be bound by the reference, it must, in 
our opinion, be presumed that that was the intention 
of the parties, as the dispute referred to the arbitrators- 
could not end with the life of any of the parties. There 
is thus no force in the contention that the reference in 
the present case came to an end on the death of Jamna 
Dass.

The second argument put forward on behalf of the 
appellants on this point is that as the award was de
livered after Jamna Pass’s death without his son, Paras 
Nath, being brought on the record, the award was in
valid. This argument too does not appear to us to 
have any force. It is true that the order of Paras Nath 
being made a party is contained in the award itself, but 
as the arbitrators had finished the inquiry into the case 
in the lifetime of Jamna Dass, and as nothing remained 
for them to do except to make the award, we are of 
opinion that the award cannot be said to be invalid 
merely because it was given after the death of Jamna 

, Dass. In the case of the Calcutta High Court referred 
to above the facts were similar and the learned Judges 
said “If the hearing had not been completed, it would 
have been necessary to bring the representatives of the 
deceased party on the record and to make them parties 
to the submission. Here, however, the hearing had
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•terminated and nothing remained for tlie arbitrators to 

do blit to deliver their award. We are of opinion, that 

the award so delivered is binding upon the parties and 
their representatives-in-interest.’’ In Binayakdas Achar- 
Jee Chowdhury and others v. Sashi Bhusan Chou'dbury 
.and others (L), a Bench of the Calcutta High Court held 
that where an agreement was made to refer a dispute 
about property to arbitration by some of the parties on 
their own behalf and on behalf of minors and the 
investigation had been finished and documents pro
duced before the arbitrators w^hile they iv̂ ere alive, 
there is no rule of procedure by which the arbitrators 
could substitute the representatives or appoint guardiaii 
ad litem of infants. Similarly in Hara Krishna Mitra 
ând another v. Ram Gopal Mitra (2), it was held that 

where an agreement to refer having been filed in court, 
the court appoined an arbitrator who, after finishing his 
enquiries and hearing the arguments of the pleaders of 
the parties, reserved his report and award, and then one 

-of the parties died, the death of the party did not make 
-the award void, and that the doctrine o inucn  pro tunc 
was applicable as in the case of a judgment of court. 
We are, therefore, of opinion that the award in the pre
sent case was not invalid because it was made after the 
'death of Jamna Das.

The second point urged on behalf of the appellants is 
that the aw^ard is invalid, because at no sitting of the 

■•arbitrators, all of them were present. The agreement, 
(exhibit 2), provides that the award of the arbitrators 
should be either unanimous or of the majority, and it 
is contended that as at least Ganga Prasad arbitrator, 
whom the appellants examined in the court below^ did 
not join any sitting of the arbitrators, the award cannot 
be said to be even that of the majority. In this connec
tion the learned counsel for the appellants relies on fhe 
■case of Kali Charan Pande and other v. Gupta Nath 
J f e r a  oi/zm (3), and Nand Ram and another v.

(1) ri922) AJ.R., Cal., 226, f2WI9!0) 14 C.W.X.. 730.
: (S) ( M  16 A.L.J.,'307.
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1938 Fakir Chand (1); but in both these cases one of the: 
Beni datt arbitrators refused to act and withdrew from the arbi- 
Baijkw’h tration. In the persent case none of the arbitrators did 

so. In fact according to the evidence of Babii Lai, um
pire, which was beUeved by the learned court below,. 

.4, g! j \ and which we also see no reason not to believe, the award 
was given “under the joint consultation” of all the arbit
rators including Ganga Frasad. He further says that 
though Ganga Prasad did not sign the award, yet the 
award had his concurrence. It cannot, therefore, be said 
that tlie award in c[uesfion was not an unanimous award. 
It lias been held by the various courts in India that where- 
an award is arrived at by all the arbitrators and repre
sents their decision, the failure of an arbitrator to sign 
does not render it invalid, vide Manphool v. Sahi Ram 
and others (2) and Bhoj Nath v. Shiva Nandan and others
(3).

The learned counsel for the appellants lays much stress - 
on the statement of Eabo Lai, umpire, that at every 
meeting of the arbitrators one or another of the arbi
trators was always absent; but, in the first place, none- 
of the defendants ever took any objection to the meet
ings of the arbitrators being held in the absence of one 
or other of them, and, in second, we are in prefect agree
ment, if we may respectfully say so, with what the learned' 
Judges of the Calcutta High Court said in Bim^uikdas 
Acharjee Chowdhury and others v. Sashi Bhusan Chow- 
dhury and otJim (4), namely, that an award made on 
proper reference ought not to be set aside on the ground' 
of an alleged defect in procedure not affecting the merits 
where substantial justice has been done.

We agree with the learned Judge of tlie court below 
that none of the grounds m.entioned in rule 14 and l.f) 
of the Second Schedule of the Code of Civil Procedure' 
has bpen made out, and therefore we dismiss this ap p M  
with costs.

Appeal dismised.
fu  (18S5) T.L.R., 7 All., 52?’., ('1917) «  T.C IW

•IH "M ’/VVO L (Ofifil) fp' 4̂) A.T.R., Oril, 226.
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