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only. Admittedly there was no such instrument in the i93S
present case. The title to the plot in suit therefore mjio
did not pass from Ram Charan to Sita Ram or Ganga 
Din and Ram Charan’s mortgage of it must be given 
effect to against Sita Ram and Ganga Din. 

The appeal is allowed with costs and the decree of 
the trial court modiiied so as to decree the plantilf’s 
suit in respect of plot no. 1076 also.

Appeal allowed.

M IS C E L L A N E O U S  C I V I L

Bejore Mr. Justice G. H. Thomas, /Acting Chief Judge and 
Mr. Justice Haul Hasan

TH AK UR RAGHURAJ SINGH (A p p lic a n t)  R. B. LALA 1938 

HARI KISHEN DAS and a n o th e r  (O o p o s ite -p a r ty )^  T 7 ~  7̂ '> February, 1;;>
United Provinces Agriculturists’ Relief Act {X X V II of 1934), 

sections 5 and ô — Civil Procedure Code (Act V of 1908), sec­
tions 115 and 109-~Rev!sion whether lies against an order 
amending a decree under section 5, Agriculturists’ Relief Act—
Mortgage siiit^Compromise decree in mortgage suit provid­
ing for satisfaction of decree by juclgment-debtor executing a
sale-deed of portion of mortgaged property—Section 5, if  
applies to such decree—Section 5, Agriculturists’ Relief Act 
applies to decrees for payment of money— Constructidn of 
decrees—Discretion of court not to apply section 5 to a decree 
— Compromise decree not prmnding for payment of interest—
Section 30, Agriculturists’ Relief Act, i f  applies to such decree 
— Order dismissing an appeal as premature, whether a final 
order imder section 109, Civil Procedure Code.

Higix Court has power under its revisional jurisdiction to 
amend the decree so as to make it conform with the judgment 
and it is not necessary to send back the case to the lower court 
for amendment of the decree.

There is no bar to an application for revision being enter­
tained against an order o£ the originar court under section 5 if 
that court has exercised a jurisdiction which was not vested in 
it by law. Man Mohan: Das y . Izhar Husain: (1), followed.
GirdhaTi La i v. Mohanmad Ishrat (2). distinguished.

♦Privy Council Appeal No. 21 of 1935, for leave to appeal to His Mnicsiy 
in Council against the order of a Bench of this Court, dated the ISth ol 
October, 1935. ?:
■ (1) (1937)> A.L.J., 370. / : (2). Q.W.N.,:
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1938 Section 5 of the Agricuiturists’ Relief Act is meant to apply 
to such decrees as contain a diiection for payment of money. 
Where, therefore, a mortgage decree based on a compromise 
provides for satisfaction of the decree by the judgmenf-debtor 
executing a sale-deed ,of a portion of the mortgaged property in 
favour of the decree-holder and there is absolutely no provision 
for payment of any money by the judgment-debtor that section 
has no application.

The words “ unless for reasons to be recorded it directs .other- 
v.’ise ” in section 5 of the United Provinces Agriculturists’ Relief 
Act clearly show that in certain cases the court has discretion 
not to apply the provisions of section 5 to a decree. Where, 
therefore, the judgment-debtor agTees to pay off the decretal 
amount by executing a deed of sale in favour of the decree- 
holder it would not be just to allow him to resile from that 
agreement and section 5 cannot be applied.

Section 30 of the United Provinces Agriculturists’ Relief Act 
regulates the rate of interest payable on a loan and the intention 
obviously is to regulate the amount of interest which is to be 
paid by a debtor to a creditor. Where, therefore, a compromise 
does not contain any provision for payment of any interest but 
the decretal amount is to be satisfied by the execution of a deed 
of sale by the judgment-debtor, the decree cannot be dealt with 
under section 30 of the United Provinces Agriculturists’ Relief 
Act.

An order dismissing an appeal as premature cannot be said to 
be a final order within the meaning ,of section 109 of the Code 
of Civil Procedure.
• Mr. Radha Krishna Srivastava, for the applicant.

Messrs. Ullah, M. Wasim, A li Hasan and
B. N. Khannâ  for the opposite party.

T h o m a s ^  A. C. J .  and Z i a u l  H a s a n ^  J. : —These four 
applications, the first of which is an application for 
amendment ;of a decree of the learned Civil Judge of 
Sitapur, the second is an application for revision of 
an order of the learned Civil Judge of Sitapur amend­
ing the decree under sections 5 and 30 of the Agricul­
turists’ Relief Act, the third is an application for leave 
to appeal to His Majesty in Council against an order 
of a Bench of this Court dated the T8th of October, 
1935 and the fourth is an application for transfer of 
the execution case pending in the Court of the Civil



Judge of Sitapur, arise out of an application for execu- 193s 
tion of a decree in the following circumstances:

Gn the 17th of February, 1928, Thakur Raghuraj 
Singh (hereafter to be called the judgment-debor) exe- 
cuted a deed of simple mortgage for Rs. 1,45,000 in Bahadue 
favour of Rai Bahadur Hari Kishen Das (hereafter to m tr 
be called the decree-holder). On the 25th of October,
1931, he executed another deed of mortgage for a sum 
of Rs. 1,53,000 in favour of the decree-holder. The 
first mortgage carried compound interest at 10 per cent, a . c ‘j  Ur, 
per annum with six-monthly rests and the second moit- Ealan,J. 
gage, at 12 per cent, per annum with six-monthly rests.
The decree-holder brought a suit on foot of both these 
mortgages against the judgment-debtor as well as Thakui- 
Sheo Ganga Baksh Singh i\"ho was a subsequent trans­
feree. This suit was compromised between the parties 
on the 4th of July, 1933. By this compromise it was 
declared that the amount due to the decree-holder up 
to the 4th of July, 1933, was Rs.3,88,300-2-6 for priu* 
cipal, Rs.9,648-ll-l l on account of interest and Rs.5,523 
for costs and that future interest on the total amount of 
Rs.4,03,471-14-5 would run fi'om the 5th of July, 1933/ 
till payment at annas eight per cent, per mensem. It 
was however provided that the judgment-debtor would 
execute in favour of the decree-holder within one week 
a sale-deed in lieu of the decretal amount transferring 
such villages out of those mortgaged as may be selected 
by the decree-holder and which may be free from all 
transfers and attachment and be of sufficient value to 
satisfy the decree. The defendant No. 2, namely,
Thakur Sheo Ganga Baksh Singh was to execute a deed 
of relinquishment in  respect of the villages to be sold 
to the decree-holder. It was further provided that the 
sale-deed to be executed shall be absolute but that the 
decree-holder shall have no objection to re-transferring 
the villages sold to him and executing a sale-deed in 
favour of the judgment-debtor after the expiry of five 
years if in any month of Jeth the judgment-debtor should
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1938 pay the whole or a portion of the decretal amount. As
~i .̂rATTTTP to the price of the property it was stipulated that it

would be calculated at the rate of annas six per cent, 
per mensem on the net profits of the year 1339 Fasli, 

bahadtje that is to say, if the net profits amount to Rs.4-8-0 a year,
Fabi the price will be Rs.lOO. After the execution of the

sale-deed in favour of the decree-holder, the compromise 
goes on to say, the rest of the mortgaged property shall 
be free from encumbrance.

Thomas,
A.oj.and On the 25th of May, 19M, the decree-holder made 
Hasan, J.  an application for execution of the decree by enforce­

ment of the compromise. T o  this application the 
judgment-debtor objected on the ground inter alia that 
the decree ŵ as a declaratory one and that if the decree- 
holder wanted to enforce the terms of the compromise 
his remedy was by a separate suit. Various issues w^ere 
framed by the learned Civil Judge for decision of the 
judgment-debtor’s objections but before proceeding to 
determine them he decided two issues, with only one of 
which we are at present concerned, namely, whether the 
decree was a declaratory one or was capable of execu­
tion. The learned Civil Judge held that the decree iras 
partly declaratory and partly capable of execution. He, 
how^ever, simply made a note of this decision of his in 
order to proceed with the other objections of the judg­
ment-debtor and deferred giving reasons for his decision 
till the final disposal of the objections. Against this 
order the judgment-debtor filed an appeal in this Court 
but a Bench of this Court ŵ as of opinion that the appeal 
ŵ as premature as the learned Civil Judge had not finally 
decided the jiiclgment-debtor’s objections. The appeal 
w’'as accordingly dismissed and the Privy Council Appeal 
No. 21 of 1935 has been brought by the judgment-debtor 
against the order of this Court. /

On the 24th of July, 1935, the judgment-debtor 
applied to the learned Civil Judge of Sitapur for amend­
ment of the decree under sections 5 and 30 of the United
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Provinces Agricukurists' Relief Act and on the l itii of 19̂ 8 
January, 1936, this application ^vas allowed and the Thakue 
decree amended. The application under section i l5  
of the Code of Civil Procedure (No. 30 of 1936) has 
been brought by the decree-holder against this order of 
the court below.

E js b c u k

We have decided to dispose of all these applications 
together as they are closely connected with each other.
First of all we take up the decree-holder’s application Tfmnâ , 
No. 75 of 1938 for amendment of the decree. It is 
contended that clause 2(1) of the decree prepared by the 
office of the lower court is against the terms of the com­
promise on which the decree was passed and it is )iot 
denied by the learned counsel for the judgment-debtor 
that it is so. In fact the variance in the decree from 
the terms of the compromise is manifest since clause Z 
of the decree gives the decree-holder a right of sale of 
the property whereas there is no such provision in the 
compromise. It is contended however that the decree 
can be amended by the court which passed it or by this 
Court if it had come before this Court in appeal. We 
are of opinion however that this Court has power under 
its revisional jurisdiction to amend the decree so as to 
make it conform with the judgment and that it is neither 
necessary nor convenient to send back the case to the 
lower court for amendment of the decree. On the com­
promise being filed on the 4th of July, 1933, the order 
of the court naturally was that a decree be prepared in 
terras of the compromise but though the compromise 
was made a part of the decree, the office of the court 
below added some provisions m the decree which were 
no part of the compromise. We therefore allow this 
application for amendment of the decree and order that 
the provisiohs of the decree which go beyond the terras 
of the compromise be deleted.

Next we come to the decree-holder's application for re­
vision of the learned Civil Judge’s order amending the
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1938 decree under sections 5 and 30 of the United Provinces
~ Thakto~ Agriculturists’ Relief Act.

A preliminary objection was taken by the learned 
counsel for the judgment-debtor that no revision lies 

Baiiadto against an order amending a decree under section 5 of
Hari Ae United Provinces Agriculturists’ Relief Act. No

doubt it has been held by this Court that no revision lies 
against an order passed by the appellate court under 
section 5(2) of the United Provinces Agriculturists’ 

A . 0. J .  and Relief Act but the present application is not against such 
Emmj. order. The learned counsel relied on the case of 

Girdhari Lai v. Mohammad Ishrat A li (1) decided by one 
of us but in that case also the application for revision, 
though brought by the creditor, was against an appellate 
order passed under sub-section (2) of section 5 and not 
against the original order amending a decree under that 
section. We consider that there is no bar to an appli­
cation for revision being entertained against an order of 
the original court under section 5 if that court has exer­
cised a jurisdiction which was not vested in it by law. 
Such a revision was entertained in the case of Miin 
Mohan Das v. Izhar Husain (2) relied on by the learned 
counsel himself. We therefore over-rule the preliminary 
objection.

On behalf of the decree-holder applicant it is con­
tended that the decree in question is not one to which, 
the provisions of the United Provinces Agriculturists’ 
Relief Act could be made applicable and after hearing; 
the arguments of the learned counsel of both sides at 
length, we have come to the conclusion that there is 
much force in this contention. Section 5 of the United 
Provi nces Agriculturists’ Relief Act runs as follows:

" (1) Notwithstanding anything contained in the Code of 
Civil Procedure, 1908,;the court shall, unless for reasons to 
be recorded i t  directs otherwise, at any time, on the applica­
tion of the judgment-debtor and after notice to the decree- 
holder, direct that any decree for money or pxeliminaxy

(1) (1937) O.W.N., 1153. (2) (1937v A.L.].. 370.
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decree for sale or foreclosure passed by it or by any courE iyHs
^vliose business has been transferred to it against an agri­
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culturist, whether before or after this Act comes into force, 
shall be converted into a decree for payment by instalments 
drawn up in such terms as it thinks lit in accordance 'svith 
the provisions of section 3 : BAHABCf!

Provided that any iinal decree for sale wdiich has not been J^ahi 
fully satisfied, passed before this Act comes into force, shall, 
ixDtwithstanding anything contained in the Code of Civil 
Procedure, 1908, be revisable in the same manner and to 
the same exteirt as the preliminary decree for sale or fore- ^
closure passed against an agriculturist. ' ' z i ad ’ '

(2) If, on the application of the judgment-debtor, the 
Court refuses to grant instalments, or grants a number or 
period of instalments which the judgmenf-debtor considers 
inadequate, its .order shall be appealable to the court to 
which the court passing the order is immediately sub­
ordinate, and the decision of the appellate court shall be 
final.”

It will be seen that this section applies to the following 
decrees oniy—

(fl) A decree for money,
(6' a preliminary decree for sale,
(c) a preliminary decree for foreclosure, and
(d) a final decree for sale which has not been 

fully satisfied,
A common feature of all these decrees is that the decree 
provides for payment of money by the judgment-debtor 
to the decree-holder but there is no such provision in 
the decree in the present case. After carefully consider­
ing the terms of section 5 of the United Provinces Agri­
culturists’ Relief Act, we are definitely of opinion that 
that section is meant to apply to such decrees as contahi
a direction for payment of mt)ney. As noted above,, the
tem s  of the decree based on the compromise provide 
for satisfaction of the decree by the judgment-debto" 
executing a sale-deed of a portion of the mortgaged pro­
perty in favour of the decree-holder and there is 
absolutely no provision for payment of any money by 
the judgffient-debtor.
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1038 T he learned counsel for the judgment-debtor hjA
Thaicito g’i’eat stress on the opening words of the compromise,

R a o h it iu j

SlN-GH

“Digri nilam matluba qatai”. And argues 
Bahadue that these irords showed that the decree was a 

Haei final decree for sale. We are unable to accept this 
argument. The words quoted above, in our judgment, 
were only used to describe the nature of the suit and 
did not occur in the oiDerative portion of the compro-

Thomas, j  . . ,
A. G.J.and mise. Morcover, the decree cannot m our opmion be 
HmnuJ. said to be a decree for sale when the compromise which 

is the basis of the decree gives no power of sale at all to 
the decree-holder. In any case the decree in question 
not being one which can in any sense be said to be a 
decree for payment of money, the provisions of section 
5 do not apply to it.

The learned counsel for the judgment-debtoi' relies 
on some cases of this Court and of the Allahabad High 
Court in which it was held that a decree which provided 
for instalments could be amended under section 5 of 
the United Provinces Agriculturists’ Relief Act and also 
on Man Mohan Das v. Izhar Husain (I) in which it was 
held that a decree passed on a compromise can also be 
similarly amended. The point however is not that sec­
tion 5 of the Act does not apply to instalment decrees or 
to decree passed on compromises but that it does not 
apply to those decrees, whether passed on a compromise 
or otherwise, which do not provide for payment of 
money by the judgment-debtor to the decree-holder, so- 
that the cases relied on by the learned counsel do not 
help him.

Even if it be supposed that the decree in question is. 
one to which section 5 of the Act applies, the words—

“ unless lor reasons to be recorded it directs otherwise ”, 
clearly show that in certain cases the court has discre­
tion not to apply the provisions of section 5 to a decree 
and this we think is a case to which section 5 shoulcl

(I) A.L.J., 370.



not be applied, the reason being that the iuclgmeiit- U'SS
debtor agreed to pay off the decretal amount by execiit-
ing a deed of sale in favour of the decree-bolder and 
it would not, we consider, be just to allow him to resib 
from that agreement. b.ah.5:dt:e

So far as section 30 of the United Provinces Agricul- haei

turists’ Relief Act is concerned, the remarks made by us 
above as to the applicability of section 5 apply ^\dth still 
greater force to section 30. Section 30 regulates the rate 
of interest payable on a loan and the intention obvi- A.o‘j.and 
ously was to regulate the amount of interest which is to j. 
be paid by a debtor to a creditor. In the present case, 
however, though in the opening paragraph of the com­
promise a rate of futiu'e interest is specified, the opera­
tive portion of the compromise does not contain any 
provision for payment of any interest. Nor could there 
be an)' such provision seeing that the decretal amount 
ŵ as to be satisfied by the execution of a deed of sale by 
the judgment'debtor.

We are therefore of opinion that the decree in 
■question could not be dealt ^vith under sections 5 and 
30 of the United Provinces Agriculturists’ Relief Act.
We accordingly allow the present application for revi­
sion with costs and set aside the order of the court below 
amending the decree under the aforesaid sections.

We now come to the judgment-debtor’s application 
for leave to appeal to His Majesty in Council v̂ gainsL 
the order of this Court, dated the 18th of October, 1935,
T hat order dismissed the applicant’s appeal as prema­
tu re  and cannot in our opinion be said to be a final 
order within the meaning of section 109 of the Code of 
'Civil Procedure. Moreover, if the order of this Court 
be deemed to have affirmed the lower court’s order we 
'do not find that any substantial question of law is in- 
TOlved in the case. We therefore dismiss the applica­
tion  for leave to appeal, with costs.

Now remains the decree-holder’s application praying 
that the execution case be transferred to  the court of
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19 38 Mr. P. Kaul at present Civil Judge of Mohanlalganj ar. 
Lucknow, on the ground that the preliminary issues
arising from the judgment debtor’s objections were
decided by him. The learned counsel for the juclgment- 

bahadue debtor has no objection to the execution case being
hIbi transferred to that officer and we think that it is advis-

able that the case be transferred to him especially as ii 
was he ’̂ ydio decided the judgment-debtor’s objection in 
part. We therefore order that the case be transferred 

A .c .J .a n d  ft'om the Court of the Civil judge Sitapur to that of 
m m n , J. P- Civil Judge of Mohanlalganj at Luckno\\\
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APPELLATE CIVIL
Before Mr. Jmtice A. H. de B. Hamilton and 

Mr, Justice R . L .  Yorke 

RAZA HUSAIN KHAN and o t h e r s  ( D e fe n d a n t s -a p p e l la n t s )  

March, 4, SAIYID MOHAMMAD HUSAIN, p l a i n t i f f  and a n o t h e r

DEFENDANT (RESPONDENTS)®

Grant— Crown grant—Houses granted to taluqdars by a general, 
sanad before Oudh Estates Act subject to the condition that no 
tahiqdar should transfer them to any one not taluqdar or the 
heir to a taluqdar—“ Taluqdar” and ‘'he ir to a taluqdar’  ̂
meaning of— Construction of the grant—~Hoiises, whether 
appurtenant to taluqa and to go ivith taluqa— Transfer of 
houses, limitations toSection  3, Crown Grants Act, meaning 
of.

T he Kaisarbagh Palace in the city of Lucknow had been for­
feited by the British Government on the annexation of Oudh.. 
In 1861 the Government with the object of providing town 
residences in the capital to the taluqdars of Oudh, granted all 
the houses situate in the Kaisarbagh Palace to the taluqdars of 
Oudli by means of a general sanad issued by the Chief Com­
missioner of Oudh on certain conditions. One of these condi­
tions was that no taluqdar shall transfer his share in the build­
ings and appurtenances thereto to any one not a taluqdar or the 
heir to a taluqa and that in case of breach of the above con-, 
dition the grant shaU be resumed by the Covernment.

Held, that the expression “ heir to a taluqa ” as used in the- 
sanad means the heir apparent to such person as was then

*F'a'.st Civil Appeal No. 77 of 1936, against the decree of Mr. Brij KrislmiC 
Topii, Civil Judge of Malihabad at Lucknow, dated the 31st of Mav, T9.W,


