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APPELLATE CIVIL

Before Mr. Justice Ziaul Hasan, and Mr. Justice A, H. deB.
Hamilton

MADAN THEATRES, LIM ITED ( D e f e n d a n t - A p p e l la n t )  v .
March, 28 NARAYAN DAS (P la in tiff -R e sp o n d e n t)- '* '

Contract—Penalty-—Damages—Money payable by instalments 
—Provision that in case of default m.oney already paid xoill 
be forfeited—Provision is penalty— Only reasonable 
damages can be allowed—No provision in contract for pay
ment of interest—Interest, whether can be allowed.
A provision in an agrement to pay money by instalments 

that in case o£ default the money already paid w,ould te  
forfeited is a penalty and in such a case on a default only a 
reasonable sum can be claimed by way of damages. Steedman 
V. Drinkle (1), relied on.

No sum can be decreed as interest which is not within the 
contract nor which interest is by way of damages nor which 
is specifically provided for by statute. Bengal-Nagpur Raihoay 
Company, Limited and Ruttanji Ramji (2)> relied on.

M t. H ,  D . Srivastavdj ioT the ^ppeW^LUt.

Messrs. Haider Husain and Makund Behari Lai, for 
the respondent.

Z i a u l  H a s a n  and H a m il t o n ^  JJ. : —This is an 
appeal by defendant No. 1 , Madan Theatres, Limited, 
against a decision of the Civil Judge of Mohanlalganj, 
against them decreeing a suit of the plaintiff Narayan 
Das.

There was originally a second defendant bu t he is 
not a party to the appeal and we are not concerned wkh 

: Mm.' , ,

The plaintiff took the rights of the distribution of 
a film “ Sukhi Lutera ” for the United Provinces and 
Delhi Province. The defendant-appellant owned the 
film and was to hand over two copies of it to the

■■'•First Civil Appeal No. 24 of 1937, against the order of Mr. Sheo Gopal 
Mathur, Civil Judge of Mohanlalganj, Lucknow, dated the 30th o£ Septem
ber, I93G. '■

(3) (1915) A.I.E., P.C., 94. (2) (1937) L.R., 65 LA., 66.



pJaintiff who was to make arrangements with \arions 1940
cinemas that the film miffht be shown there. An
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M a d  AN
agreement, which is Ex. A-1, was entered into on the Theaxres, 
5th March, 1934, and gave the plaintifi the right for v. 
two years to lease the film to cinemas in the area already 
stated. The plaintiff was a distributor under the 
name of the Shree Vishnu Talkies and he had to nay ,

Z lC L u l Hcisci7l
Rs.15,000 to the appellant; Rs.3,000 were to be jm d and HamU- 

on the 3rd March, 1934, Rs.3,000 were to be paid on 
receipt of the railway receipt of the film and the 
balance of Rs.9,000 was to be paid by .6ve equal 
monthly instalments of Rs. 1,800, the first instalment 
becoming payable in the first week of May, 1934, and 
the last, therefore, being payable in the first week of 
September, 1934. Admittedly this last instalment was 
not paid then and has in fact never been paid. The 
reason given for not paying it is that the plaintiff 
thought that the takings had been so bad that he would 
never get Rs. 15,000 before the end of the year. Under 
para. 8 of the agreement the plaintiff as distri
butor was to lease the film to cineirias for 60 per cent, 
of the takings for the first run, 50 per cent, for the 
second run and 40 per cent, for the third and subse
quent runs. From these takings he Was entitled to 
10 per cent, for himself, the balance going to the 
appellant. Under para. 18 of the agreement if the 
takings did not amount to Rs. 15,000 within one 
year from the date of the agTeement, the plaintiff hM  
the right to recover the deficit from the appellant.
The case of the plaintiff, therefore, is that by Septem
ber, 1934, he guessed that Rs. 15,000 would not be 
recovered from cinemas as takings and, therefore, the 
difference between Rs. 15,000 and the actual takings 
would .have" to be returned to him by the appellant so 
that it was unnecessary for him to make this last 
payment. The court below has found that this was 
no justification for not paying the last instalment, and 
the learned counsel for the plaintiff-respondent has
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1940 not really disputed the correctness of the decision of
madI ^  the lower court. We have it, therefore, that the 

'̂limited’ did not fully comply with the terms of the
contract. On failure to comply with any of the terms

ISTA-BAYAN ^ • -rp
Das of the contract on the part of the plaintiff, the appellant 

was, according to this agreement, entitled under para, 
^iaui Hasan ^  to stop the Screening of the film, to take possession 

copies of the film in possession of the plaintiff, 
to forfeit all the money paid by the plaintiff without 
affecting the right to sue for the money and under 
para. 17 to cancel the above agreement after giving 
a fortnight’s notice. In fact none of these things was 
done.

It has been argued by the learned counsel for the 
appellant that his client did forfeit the money, but he 
had not been able to point to any document or oral 
evidence showing that there was such forfeiture. It 
is clear from Ex. B 1/D. W. 1, a letter from the 
appellant, dated the 4th December, 1934, that he had 
not forfeited anything for he then merely asked for that 
last instalment 'which in reality should have been paid 
in the month of September. The learned Civil Judge 
came to the conclusion that there was waiver by the 
appellant of the rights which we have enumerated 
above and he, therefore, went into the evidence of 
accounts and came to the conclusion that the plaintiff 
was entitled to the amount claimed which consisted of 
the balance between Rs. 13,200 actually paid by the 
plaintiff towards the sum of Rs. 15,000 and Rs.7,977-14 
consideration of takings, thus arriving at the principal 
Sum of Rs.5,222-2 plus Rs.77-14 as interest by way of 

.■■damages. ■;
The learned counsel for the appellant has urged 

before us that the suit was premature or without cause 
of action as the film did not run for a full year. He 
urges that it was the duty of the plaintiff under para, 
3 of -the agreement to continue screening the said film 

in  the territory and stations allotted during the period



stipulated above (i.e. one year) and as he did not do so 1940 

he is not entitled to maintain the suit.
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M a d  AN
This point is first raised in this Com t for we find no theatebs, 

mention of it anywhere before. Apart from that, the v. 
appellant relies merely on the statement of P. W. 1 
that the film was kept in use till January or February,
1935, as meaninp’ that after that period and up to the
y 1 1 i n o K i n  1 1 Ziaul Hasannth Mrcn, 1935, the film was not shown anywhere. andHamU- 
The exact date when the film was no longer shown is 
not given, and if we are to take it as being the end of 
February, there were only some five days left. The 
plaintiff had no cinema of his own in which to show 
the film but he had to find cinema managers willing 
to take it and if he tried his best and they would not 
take it, it could not possibly be said that he had broken 
his contract. It was only if he was negligent that it 
could be said that he had not carried out the terms 
contained in para. 3 of the agreement, and there is no 
evidence that he was negligent for, as we have said/ 
the point was never raised before. We are unable, 
therefore, to find that because the film did not appear 
in any cinema between the’ end of February and the 
5th March, this was a breach of the contract %  plain- 

'tiff. ^
The next point urged by the learned corsnsel for 

the appellant is that the film has never been Teturned 
and the claim of the plaintiff should not have been 
allowed without an order for the return of the film.
This appears in para. 8 of the memorandum of appeal 
in this Court and the learned counsel for the plaintiff- 
respondent says that he has no objection to the decree 
in favour of his client being made conditional on the 
return of such copies of the films as his client has.

T he next point urged by the learned counsel for the 
appellant is the most important one. He urges that 
the failure of the plaintiff to pay the last instalment 
prevents him from maintaining this suit at all. There 
is no doubt that under the contract the appellant was

42 OH



1940 g iv e n  th e  r ig h t  to  d o  v a r io u s  th in g s , w h ic h  w e  h ave  

~~ivIadan a lrea d y  sta ted , a m o n g  o th ers th a t o f  l:o rfe itin g  the 

I'^oney a k ea d v  p a id , b u t  w e  are u n a b le  to  f in d  that 

Nabayan h e  d id  in  fact ex e rc ise  an y  o f h is  r ig h ts  a n d  w e  agree, 
Das th ere fo re , w ith  th e  d e c is io n  o f  th e  lo w e r  c o u r t  th at h e  

w a iv e d  th ose  r ig h ts  a n d  if  th ere  w as an y  b r e a c h  o f  the  

Ziaui E asan  con tract On th e  p art o f  th e  p la in tif f , th e  a p p e lla n t  
aUHamii- ^rould o n ly  b e  e n t it le d  to  d am ages a n d  h e  h as d ist in c tly  

sta ted  that h e  w o u ld  su e  fo r  th o se  se p a r a te ly . We are 
satisfied  that th e  p ro v is io n  th a t th e  m o n e y  a lr ea d y  p aid  

c o u ld  b e  fo r fe ite d  is a p en a lty , fo r  a r ig h t  to  fo r fe it , as 
in  th e  p resen t case, so m e  R s. 18,000 b e c a u se  o f  th e  n o n 

p a y m e n t o f  th e  last in s ta lm e n t o f  R s. 1,800, is o b v io u s ly  

a p en a lty  an d  c a n n o t  b e  c o m p a re d  w ith  th e  fo r fe itu r e  

o f  a sm all su m  p a id  in  ad van ce. In cases o f  p en a lty  

Steedm,an Y. Drinkle (1) sh ow s th a t o n ly  a re a so n a b le  
su m  can  b e  c la im e d , but in  th is  case n o t  even a rea so n 

a b le  sum  can  b e  c la im ed  b eca u se  th a t r e a so n a b le  sum, 
w il l  b e  th e  d a m a g es fo r  w h ic h  th e  a p p e lla n t  sfiys  ̂ h e  

w i l l  su e sep ara te ly , an d  p resu m a b ly  fo r  th is  rea so n  h e  

g a v e  n o  in d ic a t io n  as to  w h a t th is  r e a so n a b le  sum  

w o u ld  be. The p o s it io n , th e re fo r e , is r e d u c e d  to  th is ;  
w h a t  d id  th e  p la in tif f  a c tu a lly  r e a lis e  a n d  th e n  w h at  

is th e  d iffer en ce  b e tw e e n  th e  su m  r e a lis e d  a n d  th e  

R s 15,000 m in u s  th e  last in s ta lm e n t, fo r  h e  w a s e n t it le d  

to  recover th is  d iffe r e n c e  u n d e r  th e  te r m s  o f  th e  

agT eem ent? The p la in tif f  has sta ted  o n  o a th  th a t as 
sh o w n  b y  th e  a c c o u n ts  w h ic h  h e  h as p u t  in  and by 
fceriain v o u ch ers  g iv e n  h im  by c in e m a  managers th e  

ainpunt is th a t w h ic h  h e  h as c la im e d  in the plaint. 
We havev th ere fo re , h  o n  o a th  as to the
a m o u n t w h ic h  is supported by a book o f  accounts, 
Ex. 108, w h ic h  co n ta in s  item s of ta k in g s  as well as 
o th e r  itenis, a n d  h e  has also f iled  \o u c h e r s  on papers 
b e lo n g in g  to  v a r io u s c in em a s which purport to be the 
actu a l tak in gs. By f il in g  these a c c o u n ts  and the 
vouchers o f  th e se  c in e m a s  he has given an opportunity 

: (1> AJ Ji.; T^G./ 94', : ;
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to the defendant-appellant to prove that he has not 1040 

admitted receipt of moneys which are not cotitained
either in his account book or in these vouchers,'but theatess.Limited
the defendant has produced no evidence to show that ■».
any other amount was realised. I t  was also the duty das
of the plaintiff under para. 1 ] of the agfcement 
to submit regularly the booking of the film 
accounts of the takings with statements of ticket sales Haw-a-
signed by the managers of the cinemas and counter'
signed by the distributor. The plaintiff has sworn 
that he did submit these accounts which, it.is clear from 
this statement, would be statements similar to those 
vouchers which he has submitted in this case, for he 
says that one set of vouchers he kept and the other set 
of vouchers he sent to the appellant. Again this 
evidence on oath by the plaintiff supported, at any 
rate, to some extent by his accounts and these vouchers, 
the defendant has not given any evidence by coming 
into the witness-box and saying that he received no 
such accounts. The nearest he has got to giving 
evidence was that defendant lS[o. 2 stated that defendant 
No.; I did not send these vouchers to him, and there
fore, he came to the conclusion that none were 
submitted by the plaintiff to defendant I. This 
evidence obviously is entirely useless. The learned
counsel for the appellant also asks us to hold that 
Ex. B-7, a  letter by the plaintiff to the appellant, which 
states that the “ cheque of instalment together with 
up-to-date account of statements shall be sent to you 
by tomorrow as soon as completed " means that no such 
accounts had been submitted by that time. In the 
first place we are not prepared to hold that this amounts 
to anything more than what it says, namely, that full 
accounts up to the date of that letter had not yet been 
submitted, and we cannot presume that no accounts 

' at all had been submitted up to that date much less 
that the promise to submit whatever accounts had not 
yet been submitted on the following day was not

VOL. XV] LUCKNOW SERIES 555



iMo cairied out. We consider that die plaintiff had dis- 
jviADAN ' charged the burden which lay on him to submit prima 

proof of the amount which he had actually 
^  ^ received, and in the absence of anything to make us

D as doubt his statement on oath reinforced by the docu
ments he has produced, we are entitled to accept it.

Ziaui Hasan The last point raised by the learned counsel for the 
appellant is that in view of the decision of their Lord
ships of the Privy Council in Bengal-Nagpur Railway 
Company, Limited and Ruttanji Rarnji (1) no sum 
should have been decreed as interest as it was not with
in the contract nor was such interest by way of damages 
and nor was it specifically provided for by statute.

We accept this contention with the result that the 
decree of the court below is modified only in that the 
plaintiff is only entitled to execute his decree after the 
return of such copies of the film as he has and he is 
only entitled to Rs.5,222-2 and not also to Rs.7744 
interest. As the appellant was disputing the decree of 
the court which decreed Rs.5,300 against him and has 
only succeeded as regards Rs.77-14 and an order for 
the return of the tŵ o films which are probably of little 
use as he has never asked for them back, we think this 
is a fit case in which the respondent should be allowed 
his costs.

We, therefore, allow only to the extent stated above, 
this appeal but a.llow the respondent his costs.

Appeal partly alloxued^
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