
cent, per annum, which as the rate which is generally 
allowed for pendente lite and future interest, cannot be 
said to be in any way unreasonable.

On this view there is no force in the present appeal 
which accordingly fails and is dismissed with costs.

Appeal dismissed.
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Before Mr. Justice Ziaul Hasan and Mr. Justice A.- H. deB.
Hamilton

SHEO KUMAR and a n o t h e r  ( A p p e l la n t s )  v . MTJNNU 
SINGH and  o t h e r s  (R e s p o n d e n ts )*

Res judicata—Mortgage—Suit for possession by mortgagee— 
Amount due on mortgage determined in suit for possession— 
Redemption suit brought subsequently—Decision regmdin^ 
amount clue, whether operates as res judicata.
Where a suit is brought for possession of the mortgaged pro­

perty by the mortgagee and in that suit it became necessary to 
determine the amount due on the mortgage, the decision 
regarding the amount due on the mortgage in that suit .operates 
3.8 7'es judicata in a subsequent suit for redemption of the mort­
gage. Phula Singh v. Bur Chand (1), relied on.

Mr. Hargovind Dayal Srivastava, for rhe appellants 
Mr. X . N. TandoUj for the respondents.
Z ia u l  H a s a n  and H a m il t o n ^  JJ. : — This second 

appeal against a decree of the learned Civil Judge of 
Hardoi arises out of a suit for redempiion brought by 
Munnu Singh, respondent No. 1.

The mortgage sought to be redeemed is dated the 
26th July, 1888. It was made by one Deo Singh in 
Tespect of one and a quarter biswas of -s'illage Sujehta 
and one and a. quarter biswas of village Gaur, in favour 
of Har Charan, predecessor-in-interest of respondents

*Second Civil Appeal No. 7 of 1937, against the order of Mr, 
Jiammacl, Civil Judge of Hardoi, dated the 24th September, 1936.

. (1) (19 1 73 3 9: i.G .,',250.
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to

1940 2 to 4, for a sum of Rs.600. The mortgage was made for
Sheo 3- period of three years and it was provided that in case

K-om q£. clefauii; in payment of interest, the moitgagee would
MuNNxr be entitled to get possession of the mortgaged property.

On the 19th September, 1893, a bond for Rs.200 was 
executed by Deo Singh in favour of the mortgagee Har 
Charan in lieu of a year’s arrears of interest on the 

" ii, j j . mortgage-deed of 1888. About a year later, that is on
the 26th October, 1894, another bond for Rs.lOO was 
executed by Deo Singh in lieu of interest due on the 
bond of the 19th September, 1893.

It appears that on the 12th August, 1898, Har 
Charan, mortgagee, sued for possession of the mort­
gaged property in terms of the mortgage-deed and on 
the 24th February, 1899, his suit was decreed laying 
down that if a certain sum which was found due on the 
mortgage-deed and the later bonds together with costs 
of the suit be not paid by the 15th June, 1899, the 
mortgagee would be put in possession of the property. 
This decree was passed in favour of resDondents 2 to 4 
as Har Charan had died during the pendency of the 
suit and it was not appealed against by any of the par­
ties.

On the 8 th February, 1907, respondents 2 to 4 sold 
their mortgagee rights in both the villages to Puttu  Lai, 
father of appellant No. 2 and grandfather of appellant 
No. 1, and Arjun Prasad. Arjun Prasad died and it is 
not disputed that his interest devolved on Puttu Lai so 
that the present appellants are now the representatives- 
in-interest of the original mortgagee.

Deo Singh left two sons, Kallu Singh (the present 
respondent No. 5) and Chhutkau Singh, who left a 
widow Mst. Dulari. On the 5th January, 1914, Kallu 
Singh and Mst. Dulari sold the Sujehta property to 
Puttu Lai and Arjun Prasad so that the mortgage so far 
as it related to the Sujehta property became extinguish­
ed.
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On the 20th January, 1919, M unnu Singh, plaintiff• 1940

respondent purchased 12 |- biswansis out o£ the mort- "
gaged property of village Gaur at a court auction sale Ktjmab 
and thereupon he brought the present suit for redemp- MuimTjr 
tion of 12J biswansis of Gaur on the f^round that the 
integrity of the mortgage had been broken by Puttu Lai 
and Arjun Prasad purchasing the equity of redemption Ziaui^asan
in the Sujehta. property. He offered to pay Rs.332-6-9 ton, j j .

for redemption of 12J biswansis of Gautv
The defendants-mortgagees contested the suit and 

pleaded that the plaintiff was not entitled to redeem 
the property without payment of the proportionate 
amounts due on the bonds Exs. A-11 and A-12, of the 
19th September, 1893 and 26th October, 1894, respec­
tively.

Both the courts have repelled this plea a.nd holding 
that the decree of the 24th February, 1899, (Ex. 7) 
operates as res judicata so far as the amount due to the 
mortgagees is concerned, the plaintiff is entitled to re­
demption on payment of Rs.33 2-6-9. The mortgagees 
bring this second appeal.

It is urged on behalf of the appellants that in the 
mortgagee’s suit of 1898; it was not necesary to determine 
the amount due and that therefore the decree in that 
suit so far as it fixed the amount due cannot operate 
as res judicata in the present suit. We are of opinion 
that this argument is not sound. In the suit of the 
mortgagee the mortgagor’s son Kallu Singh and some 
subsequent transferees were parties and Kallu Singh 
challenged the validity of the mortgage on the ground 
that it was not made for legal necessity. It was there­
fore necessary for the court to determine the amount 
due on the mortgage not only on the plea raised by 
Kallu Singh but in  order to give the subsequent 
transferees an opportunity of redeeming the mortgage.
The case was very similar to that of Phula Singh y . Bur 
CJiand (1) decided by a Bench of the Punjab Chief 
Court. In  that case also a mortgagee had sued for
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1940 possession of the mortgaged property and in that suit
" the charge on the land was fixed at a cei tain amount

KUMA.E and when the purchaser o£ the equity of redemption
munnit brought a suit for redemption, it was held tliat the
siN&H q-Qestion of the amount due on the mortgaige was res 

judicata by reason of the decree in the mortgagee’s suit 
jziaui Hasan for Dossession. In that case the decree in the mort-

andHatml-  , • r • i i r ,ion, j j . gagee s suit for possession was appealed irom but 
was confirmed, while in the present case both the 
parties submitted to the decree and no a.ppeal was filed. 
The argument was raised in that case also that the 
findings as to the actual amount of principal and interest 
due were obiter dicta and not binding on the parties 
but the learned Judge rem arked:

“ in the 1902 case, Gopi Mai (the mortgagee) was 
suing the heirs of the mortgagor who pleaded that the 
mortgage by their father was without necessity and accord­
ing to custom was not binding upon them. Before Gopi 
Mai could get possession under his mortgage he had to 
prove that i t  was executed for valid necessity. If he had 
failed to prove that there was any necessity for the mort­
gage he could not have obtained possession at all. One 
of the necessary issues in the case was whether the mort­
gage of 1891 was executed for valid necessity, Misra 
Jwala Sahai (Divisional Judge, Lahore) found that Rs.300 
out of the mortgage debt was raised for vaHcl necessity. In 
giving possession he had had to decide how much was tiie 
valid charge which the mortgagee had upon the land and 
he actually did decide that Rs.300 principal and Rs.400 
interest were due on the footing ,of the mortgage. One 
of the issues was: To what relief Gopi Mai was entitied; 
and the court decided that he was entitled to possession in 
lieu of the principal sum of Rs.300 plus Rs.400 interest. 
It therfore gave him a decree for possession in lieu of: 
Rs.700 but it further allowed the defendants in that suit 
two months’ time wherein to pay the amount found clue 
and said that Gopi Mai would only get possession if the 
sum was not paid within that period . . - In  order to 
pass the decree which he did pass the latter (Mr. jwala 
Saliai) had found out exactly what Gopi Mai’s charge 
upon the land was. In other words the ascertainment ol 
the exact amount was necessary for the decree as passed
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and that decree is binding on the parties to that suit. We ’ 
therefore hold that the question of the amount due on the
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mortgage of 1891 is clearly res judicata by reason of the 
decree of Misra Jwala Sahai which was confirmed by the v. 
appellate court.”

In the present case the decree, Ex. 7 not only fixed 
the amonnt due on the mortgage and on the later 
bonds but also declared that interest would cease to run 
on the mortgagee obtaining possession of the property.
As we have said above, this decree was not appealed 
against by any of the parties and has thus become Unal 
between them. We may note that while in the Punjab 
case referred to above the deeds of further charge were 
not taken into consideration when the court passed its 
decree in the mortgagee’s suit for possession, in the 
present case the mortgagee had himself given in his 
plaint an account of what was due to him not only on 
the original mortgage-deed but also on the later bonds 
or the so-called deeds of further charge and it ivas on 
a consideration of his own pleadings that the court fixed 
the amount clue and ordered that interest would cease 
on the mortgagee obtaining possession of the property.

Apart from the question of res judicata we. of 
opinion that on the merits also the decree passed by 
the lower courts is perfectly just and proper. We have 
already noted that while the bond Ex. A-11 as 
executed for one year’s interest due on the mortgage, 
the previous year’s interest having been realised by 
the mortgagee, the other bond Ex. A- 12 was executed 
in lieu of the interest due on the bond, Ex. A-I I. As 
the mortgagees obtained possession of the property in 
lieu of interest on the mortgage, they are not entitled 
to any further interest in the shape of a claim on 
Exs. A-Il and A-12. The provisions of the United 
provinces Usurious Loans Act will also perhaps relieve 
the plaintiff of the interest now claimed.

We therefore confirm the decree of the lower 
appellate court and dismiss the appeal with costs.

Appeal dismissed.


