
1939within limitation. In this view it is not necessary to 
consider the application under section 5 of the Indian

. . . i  T . K t 'S W A liLnmLation Act made in the court below. yusuf
A l i  K h a n

The result is that the appeal succeeds and ib allowed and others 
with costs. As the appeal in the lower appellate court M o h a m m a d  

was thrown out on the point of limitation, we order that A ^ ^ K H A ^ ^  

this case will go back to that court for decision on merits.
As regards costs in the lower courts we order that they

. r 1 1 Z i a u l  H a s a nwall be in the discretion or the lower appellate court. and
Radha

Appeal allowed. Krishna.•JtJ,
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APPELLATE CIVIL
Before Mr. Justice G. H. Thomas, Chief Judge and Air. Justice 

Radha Krishna Srivastava
MOHAMMAD NAZIRUDDIN HASAN, Dr. ( P la i n t i f f -  

A p p e l la n t )  v. WAJID ALI and o t h e r s  ( D e fe n d a n ts -R e s -
PONDENTS)*

•Co-sharer—Joint land— One co-sharer in possession of certain 
joint land— Other co-sharers cannot eject him except by 
partition—Disputed plot held by tenant—Plaintiff realizing 
rent by direction of lambardar—Possessio7i, tuhether can he 
regarded as exclusive.
Where a cO-sharer has been in possession of a piece of joint 

land without let or hindrance by other cosharers^ tlie lattei' have 
no right to eject him or his transferee otherwise than by 
•seeking partition. Jalaluddin Khan v. Rampal and another 
(1), and Adit Singh v. Rai Bindayal Sahu and others (2), 
Telied on.

Where the plaintijf used to realize rent from the tenant by 
virtue of the direction given by the lambardar to the tenant, 
he cannot be said to be in exclusive possession, for possession 
to be exclusive must be possession in assertion of the right 
of a co-sharer.

Mr. / I f o r  the appellant.
Mr. G hulam  Hasan, for the respondents.
T h o m a s ;  C .Jm  and R a d h a  K r i s h n a ,  J . : — This is an 

appeal by the plaintiff under section 12(2) of the Oudh

=>=Appcal under section 12(2), Oudh Courts Act, No. 20 of H>37, asiiuiisf 
tlie order of Hon’ble Mr. Justice W. V. Madeley, lc.s.. Judge, CVnicf Court 
•of Oudh. dated the 31st August, 1937.

(1) (1927) I.L.R., 2 Luck., 740. (2) (1936) A.LR.,, All., 4SH.



J93C, Courts Act against the decree of a single Judge of this
-------- —  CouiL allowino: the defendants’ appeal and dismissing
M o iia m m a d  _ °
N a z i i u t d d i n  the suit.
H a s a k , D u .

It is necessary to mention the following' facts:
W a.JI]3   ̂ ^

In 1899 there was a partition of village Salempur at
AKD OTHEES  ̂ i i i

which two mahals, one mahal Nizamuddni and the other 
mahal Baqia Rahirn-un-nissa were formed. Although 
plot No. 342 of the third settlement fell in mahal Nizanr

Radha uddin, yet the heirs of Mir Khurshed Ali, who were
Knshna,  ̂ . . . .

J. co-sharers in mahal Baqia Rahim-un-nissa, i.e. respon
dents Nos. 2 to 4 and father of respondents Nos. 5 and 6̂ 
remained in possession of it.

In 1901 Nizamuddin, who was a co-sharer in mahal
Nizarnuddin, filed a suit for the recovery of that plot
against the heirs of the said Khurshed Ali. Two deeds- 
of exchange were executed, one by each party and the 
suit was compromised, the result of which was that the- 
heirs of Khurshed Ali were allowed to retain possession 
of plot no. 342 and Nizarnuddin got plot No. 140 of 
mahal Baqia Rahim-un-nissa in exchange.

In 1923 Nawab Ali and his sisters executed a sale deed 
in respect of a certain share in mahal Bacpa Rahim-un- 
nissa in favour of Wajid Ali, respondent No. 1. Thus. 
Wajid Ali became a co-sharer in mahal Baqia Rahim-un- 
nissa to the extent of the share purchased by him. 
Nawab Ali was the lambardar of mahal Baqia Rahim- 
un-nissa till 1933 when the respondent No. 1, became 
the lambardar. He filed a suit for arrears of rent against 
one Tjlak, who had been occupying plot No. 140 for a 
long time as a tenant and this claim was decreed where
upon the plaintiff filed a suit which has given rise to this 
appeal. The relief claimed in the plaint was to the 
following effect:

" A declaratory decree to the effect that the plaintill is 
the owner and in possession of plot no. 140 having an area 
of 18 biswas out of 1 bigha 15 biswas and that the del’end- 
ant no. 1, had no right of proprietorship in it.”

386 THE INDIAN LAW REPORTS [vOL. XV



The plaintiff’s case was that his transferors were the 
exclusive owners of the plot in dispute and that the r; -------

_ _ M o h a j i m a »

plaintiff was in exclusive possession of it. It was further iNAzmuDDiN 
claimed that the plaintiff had become owner of the plot de.
in suit by adverse possession for more than 12 years. wljro
On the question of adverse possession the first two courts 
decided against the plaintiff and so did the single Judge 
of this Court, who heard the second appeal, and that 
point no longer survives for discussion. On the ques- ^
tion of title it was held that the transferors of the plain- ^rShna, 
tiff were not the sole owners in the plot in dispute. On, 
the question of the exclusive possession of the plaintiff 
the trial court held that the plaintiff was not in posses
sion of the plot in the right of a co-sharer, and that 
Nawab Ali, the lambardar, had directed the tenant (i.e.
Tilak) to pay rent of the plot to the plaintiff during the 
period he was lambardar. In the eye of the trial court 
such possession of the plaintiff by realization of rent 
from Tilak was not an exclusive possession in the 
capacity of a co-sharer. In  the result, the trial court 
dismissed the suit.

The first appellate court assumed without discussion 
that the possession of the plaintiff was exclusive by 
virtue of the deed of exchange in 1910 in his favour.
Applying the principle laid down in Jalaluddin Khan 
V. Rampal and another (1), it allowed the appeal and 
decreed the plaintiff’s suit. Here it may be noticed that 
on the finding given by the first appellate court that the 
plaintiff was not the sole owner of the plot, the decree 
in terms of the relief was not justified.

In second appeal the learned Judge of this Court held 
that the transfer by some of the co-sharers only of the 
specific plot of land belonging to the undivided mahal 
is not allowed by law and, therefore, the plaintiff did 
not become a co-sharer in  it by virtue of the deed of 
exchange. He quoted a ease of the Allahabad High 
Gdiirt in Adit Singh v. Rai Bindayal Sahu a?-id others (2),

(IV (1927V IX .R ., 2 Luck., 740.:̂  ̂ A.LR., All.. 453.
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1 9 3 9  the purport o£ which is that a co-sharer in an undi-
vided mahal cannot alienate property even though he 

Naziruddin may have been in exchisive possession of the same by
H a s a n , D b .  ̂ ^ , c  i

V. an agreement amongst the various co-snarers, ouch an
alienation is subject to the right of other co-sharers to 

AND OTHERS a partition. The learned Judge took this case
to mean that the transfer could not be allowed to stand 

Thomas, O.J. even up to the time of the partition and in this view
Radha did not express any opinion on the question of exclusive

Knshna, set Up by the plaintiff. He allowed the appeal
and dismissed the suit.

The only point urged in appeal before us is that the 
plaintiff acquired the interest of his transferors in the 
plot ii). dispute by virtue of the deed of exchange and 
having' been in exclusive possession thereof since then 
he is entitled to his possession being respected until a 
partition takes place in the village. In support of the 
above, reliance has been placed upon Jalaluddin Khan  
V. Rampal and another (1).

We have heard the learned counsel for the parties 
at great length. In view of the fact that the first appel
late court and the single Judge of this Court in second 
appeal did not consider the question of exclusive posses
sion of the plaintiff, we went through the entire evidence 
on the record and we may say at once that on the 
evidence of Umrao AH (P. W. 1), Nawab AH (P. W. 2) 
and Tilak (P. W. 3) ŵ e have no hesitation in agreeing 
with die finding of the trial court that the plot in dispute 
was not in the possession of the plaintiff in the capacity 
of a co-sharer and he used to realize rent from the tenant 
by virtue of the direction given by Naw^ab Ali, the 
lambardar, to the tenant.

In Jalaluddin Khan  v. Rampal and another  (IV Sir 
L o u i s  S t u a r t ,  K t . ;  C.J., and the late Mr. Justice R a z a  
held as follows:

“ The rule is that one co-sharer has no right to appro
priate to himself a specific portion of the common land, 

(I) (1927) I.L.R., 2 Luck,. 740,
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Dk.
■V.

W a j i d

A n
AND OTHEES

Thomas, C.J 
and 

Itaclha 
Krishna,

J.

and to exclude his co-sharers from all use and enjoMiieiit
of the same without a lawful partition. But where a ------------- -
person has been in possession of a piece of joint land for 
a long time without any let or hindrance by the other HASÂ ^
co-sharers, the latter have no eight to eject him or his 
transferee or to disturb his possesion or enjoyment other
wise than by seeking partition.”

We may observe here that there is no conflict between 
the above decision and the decision of the Allahabad 
High Court reported in Adit Singh v. Rai Bind ay al Sahu 
and others (I,). Both these decisions lay down the same 
proposition, that is where a co-sharer has been in posses
sion of a piece of joint land without let or hindrance by 
other co-sharers, the latter have no right to eject him or 
his transferee otherwise than by seeking partition.

But the nature of exclusive possession contemplated 
by the above cases is certainly the possession in assertion 
of a right of a co-sharer and not the sort of possession as 
the plaintiff has succeeded in proving in the present case.
In the present case the disputed plot w’as held by a 
tenant. Nawab Ali in the capacity of a lambardar was 
the only person entitled to realize rent from him. The 
payment of rent by the tenant, at the direction of Nawab 
Ali, to the plaintiff does not establish his possession 
without any let or hindrance hy the other co-sharers.
On this finding it is clear that the case in Jalaluddin 
Khan v. Rampal and (2) has no application, and
the plaintiff was not protected in the enjoyment of the 
Tent which he had been realizing.

The question whether a transfer by one or some co
sharers only of a specific plot in a joint malial is void 
or conveys the interest of the transferring co-sharers in 
that specific plot, is a question w’-hich does not arise for 
decision in the present case, because, as -we have said 
■above, even assuming that the interest of the plaintiff’s 
transferors in plot No. 140 did pass to him, the posses
sion by realization of the rent by the plaintiff of the said

(I) (1936) A.I.R , All., 456. : ; \(2): (1927) I.L.E., 2 Luck., 740.



1939 plot IS not, in the circumstances o£ the case, such a posses- 
mohammâ  sion as would preclude the other co-sharers from inter- 

fei
The result is tiiat the appeal fails and is dismissed with

Appeal dismissed.
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NAzmuDmN ferlnsf with it.
H asan, Db . ^

V.

W a j i d

Ali costs.
AND OTHEES

MISCELLANEOUS CIVIL
Before Mr. Justice G. H. Thomas, Chief Judge, and Mr. justice 

Radha Krishna Sri-oastava

R A M  PHERON and o t h e r s  (D e f e .n d a n t s - A p f e l i .a n t s )  v . SRI 
December 21 RAM ALIAS SRI NATH AND OTHERS (PLAINTIFFS-OppOSriE- 
----------------- p a r ty ) ’'"

Limitation Act (IX of 1908), section 5—Civi/, Procedure Code 
{Act V of 1908), Order XLIV, rule 1—Pauper appecd—Sec
tion 5, Limitation Act, ivhether applies to application for 
leave to appeal as pauper.
Section 5 of the Limitation Act has no application to an 

application for leave to appeal as pauper under Order XLIV, 
rule 1, Civil Procedure Code.

Mr. K. P. Misrdj for the applicants.
T h o m a s ,  C.J. and R a d h a  K r i s h n a ,  J . : — The decree 

sought to be appealed from is dated the 12th August,, 
1939. On the 15th November, 1939, the applicants 
presented a memorandum of appeal as well as an appli
cation (Civil Miscellaneous Application No. 913 of 1939) 
for leave to appeal as a pauper under Order XLIV, rule 
I of the Code of Civil Procedure. They also filed an 
application (Civil Miscellaneous Application No. 914 of 
1939; under section 5 of the Limitation Act supported 
by an affidavit explaining the delay in making the appli
cation for leave to appeal and praying that the applica
tion although beyond time be admitted.

Section 5 of the Indian Limitation Act applies to any 
appeal or application for a review of judgment or for

*Civil Miscellaneous applications Nos. 913 and 914 of 1939, on an appli
cation, dated the 15th November, 1939, under Order XLIV, rule 1, Civil 
Procedure Code, for leave to appeal as a pauper.


