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1939  Of those trees. Nor does the decree of the Judicial
Twaz  COmmissioner contemplate that the under-proprietor
MUEAAI?AD should always maintain the land as a grove.

Naciowwans  WE therefore decree these appeals in part and modily

Prasap  the decree of the lower appellate court by giving the

plaintiffs a declaration of their proprietary right to the

Ziaul Hasan grove in suit and to the effect that as superior proprie-

tors they are entitled to get a onefourth share in the

produce of the trees growing in the grove. The rest of
the appeals 1s dismissed.

and
Beaasth, JJS

The learned counsel for the respondents does not
press the cross-objections. They are also dismissed.

We order each party to bear his own costs in this
Court. This judgment will govern both the appeals.

Appeals decreed in part.
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1939 Before My. Justice Ziaul FHasan and My. Justice J. R. W. Bennett
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e BANKEY LAL AND oTHERS (DEFENDANTS-APPELLANTS) ¢v. NAND
LAL anD OTHERS (PLAINTIFFS-RLESPONDENTS)®

Res judicata—One judgment disposing of two appeals—Second
appeal against decree in one of those appeals only—Decree
in the other appeal, whether operales as res judicata.

It is too broad a proposition that when there is one and the
same judgment disposing of two separate appeals in which two
separate decrees were prepared then if there is an appeal
against one of the two decrees only, the judgment and the
decree in the other appeal, against which no appeal is filed
and which thus becomes final, would constitute res judicata,
and is not applicable to each and every case in which the lower
court disposes of two appeals by one and the same judgment.

Where two appeals were disposed of by the same judgment
and a second appeal is filed against the decision in one of those
appeals only on a point which was involved in that appeal
alone and not in the other appeal and the decision in the
other appeal did not affect the point arising for decision in
this appeal, there is no legal bar to the hearing of the appeal.

*Second Givil Appeals Nos. 175 and 196 of 1936, against the order of
Rai Bai:adur Pendit Manmath Nath Upadhyay, District Judge of Sitapur,
dated the 4tl. February, 1936, modifying the decree of Mr. Pearey
Bhargiva, Additional Civil Judge, Sitapur, dated: the 29th October, 1934
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Bhagauti Din v. Bhagwat (1), dissented from. Ram Sukh Dubey
v. Rampat Tewari (2), Welliullah v. Ejaz Al (3), Zahavia v. ——————
Debia (4), and Mrs. Gertrude QOates v. Mrs. Millicent I'Silva (5), Bfﬁfmy
referred to. .
Nawp Lat
Messrs. D. K. Seth, C. P. Lal and Uma Shankar
Srivastava, for the appellants.
Mr. S. C. Das, for the respondents.
Z1avL Hasan and BeNNETT, |].:—These two appeals
have been brought by the defendants to a suit for parti-
tion of joint family property against the appellate
decrees passed by the learned District Judge of Sitapur
in cross-appeals in the same suit.
The following pedigree of the parties is not disputed
before us—

1039

Karta Ram Ream Charan
(adopted Shankar Lal
. son of hig real
| brother, Karts Ram).
i

! | i
Daya Ram Shankar Lal Mangli Lal

{aied childless). {adopted by =Musammat
Ram Charan). Chandan Kuar.
!
|
Rhagwan Din Sheo Sahai
{died childless).

{died in 1907 or 1908).
|

{

Nand Kishore Jugul Kishore N; auldlal
{died 14th July, " =Mus:mmat Raj (plaintiff 1)
193‘3). Kuar (defendant §). {

]
Bankey Lal

. | | i
(defendant 1) Mahesh Prasad - Gaya Baksh  Bachan Prasad

(plaintiff 2). (plaintiff 3). {plaintiff 4).
i

| } | !
Mewa Lal Misri Lal Chhedu Lal M&nugmr Lal Behari Lal
{defendant 2). (defend‘ant 3). (defendant 4). (defendant 5). (defendant 6).

I :
Becha Lal Inderpal
{deferdant 7). (defendant 8).

It will be seen that the plaintiffs to the suit are Nand—
1al and his three sons while the ~defendants -are th»eb‘
widow of Jugul Kishore, brother of Nand Lal, and the

() (95 10 OWN., 1005 (9) (1927) A.LR., Ondh, 575

(8) (1911) 15 0.C., (4) (1010) L.L.R., 38 AlL, 51,
@ (1952) LLR. 12 Patna, 139,
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son, grandsons and great-grandsons of Nand Kishore,
the other brother of Nand Lal.

The plaintiffs claim a half share in ten items of
immovable property mentioned in List A attached to
the plaint and a similar share in the movables entered
in List B.

The learned Civil Judge who tried the case decreed
the plaintiffs’ claim to the extent of a one-third share in
five items of the List A properties and dismissed the
suit with regard to the other items and to the niovables
mentioned in List B. In regard to thrce of the items
for which the plaintiffs’ suit was decreed, the plaintiffs
were dirvected to pay their one-third proportionate share
of the money that Nand Kishore spent on redeeming
those properties from mortgages made while the family
was joint. Against this decree both the parties appealed
to the District Judge who dismissed the defendants’
appeal altogether but allowed the appeal of the plain-
tiffs to this extent that he set aside the condition of pay-
ment of money by the plaintiffs in respect of two of the
properties, namely, Aswamau and Juharyamau proper
ties holding that those properties were redeemed
by Nand Kishore while the family was still
joint  and presumably with joint family funds.
He retained the condition imposed by the trial Judge
with regard to the Gujrehta property which was
redeemed by Nand Kishore in 1912 by payment of
Rs.498 after the family separated according to the
defendants’ case, about July, 1909.

Appeal No. 175 was brought by the defendants
against the decree of the learned District Judge
allowing the plaintiffs’ appeal and No. 196 was brought
by them against the decree of the lower appellate court
by which their own appeal was dismissed. The latter
appeal was however filed beyond time. Limitation
admittedly expired on the 9th May, 1986. This Court
was closed from the 11th May to the 10th July, 1936
and appeal No. 196 was filed on the 11th July, 1936.
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No application under section 5 of the Indian Limita- 1939
tion Act was filed but the learned counsel for the appel- Baxgry
lants asks us to condone the delay in filing this appeal.  ™4°
The learned counsel for the respondents on the other Naxp Lax
hand argued not only that there are no grounds for
extending the benefit of section § of the Limitation Act 24 Hasan
to appeal No. 196 but also that as this appeal cannot be ., *¢
entertained being barred by time, the other appeal '
No. 175 also fails as the decree of the lower appellate

court, in the defendants’ appeal has become final and

operates as res judicata.

We are not prepared to admit appeal No. 196 as there
are no grounds on which the benefit of section 5 of the
Limitation Act can be given to the appellants. At the
same time we are not prepared to hold that appeal No.
175 is barred by reason of appeal No. 196 being time
barred and consequently not maintainable. The
learned counsel for the respondents relied on the case
of Bhagauti Din v. Bhagwat (1) decided by a learned
Judge of this Court sitting singly. In that case it was
laid down that when there is one and the same judg-
ment disposing of two separate appeals in which two
separate decrees were prepared then if there is an appeal
against one of the two decrees only, the judg-
ment and the decree in the other appeal against which
no appeal is filed and which thus becomes final would
constitute res judicata. With the greatest respect to
the learned Judge we think the proposition has been
laid down too broadly and is not in our opinion appli-
cable to each and every case in which the lower appel-
late court has disposed of two appeals by one and the
same judgment. In Ram Sukh Dubey v. Rampat
Tewari (2) a Bench of this Court approved of the deci-
sion of Mr. PicGorr, ]udicial Commissioner of Oudh in
Waliullah v. Ejaz Ali (8) in which it was held that
where there have been twao decrees passed by the lower

(1) (1933) 10 0.W.N., 1068. ©) (1927) ALR., Oudh 575,
o () (1911) 15 O.C..
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1039 appellate court and both of them require to be set
Bavmoe aside in order to give the dissatisfied party the reliet
Laz which he seeks and a second appeal is filed against one
Naxp Lan decree only, the decision which is allowed to become
final operates as res judicata in  respect of the second
Ziaul Hasan APP€al.  Now in the present case though the learned
Bm“gz}ﬂy 5y District Judge decided both the appeals by one judg-
ment and though the operative portion of the judgment
which governed both the appeals was copied out in both
the decrees, yet it is clear that the question whether or
not the plaintiffs were liable to pay anything to Nand
Kishore on account of the redemption of three mort-
gages arose in the plaintifls’ appeal alone and not in the
defendants’ appeal so that the order of the learned
Judge on that question must be deemed to be a part
only of the decree passed in the plaintiffs’ appeal. The
learned District Judge’s decree on the points raised by
the defendants in their appeal has no doubt become
final by reason of appeal No. 196 having been brought
beyond time but there is nothing in that decree which
affects the question how far the plaintiffs are liable on
account of the redemption of the mortgages by Nand

Kishore.

The learned counsel for the respondents has also
relied on Zaharia v. Debin (1) but in that case the cross-
appeals were brought by two rival pre-emptors whe
were parties to cach other’s suit in the trial court and
the suit of one of whom was decreed and of the other dis-
missed. It is obvious that the suit of M being decreed
necessarily involved the dismissal of the suit of Z, the
rival pre-emptor, and as Z appealed from the dismissal
of his own suit but not from the decree decreeing M’s
suit, it was rightly held that the appeal was barred.

In Myrs. Gertrude Oates v. Mrs. Millicent D’Silva (2),
also relied on by the learned counsel for the respondents,
the issue whether the partnership had come to an end

{1910y LL.R,, 33 All, 51, (2 (1932) LL.R., 12 Patna, 139.
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arose in both the cross-suits and as that issue had been
decided in both the suits in one of which no appeal was
filed, the appeal-in the other suit involving the same
question was manifestly barred by res judicata.

We are therefore of opinion that there is no legal bar
to the hearing of appeal No, 175 in the circumstances
of the present case and we have consequently allowed
the learned counsel for the appellants to argue the
appeal on the merits.

We are however of opinion that the only point arising
in appeal No. 175, namely, to what extent, if any, the
plaintiffs are liable to contribute towards the redemp-
tion of the three mortgages in question has bzen rightly
decided by the learned District Judge. There is satis-
“factory evidence of there being a nucleus in the joint
family in question. The family not only possessed an
ancestral house but also at least a six pies share of Aswa-
mau. Moreover, some family property was sold by
Sheo Sahai to one Lal Bahadur for a sum of Rs.6,000
and the sale-deed (Ex. A-12) shows that out of the sale
consideration a sum of Rs.3,052 was received by the
vendor in cash. There is no evidence how this large
suni of money was spent and in the absence of evidence
on the point, the money should be presumed to have
remained in the family. There are thus good grounds
for presuming, as the learned District Judge has dore,
that Aswamau and Juharyamau properties were re-
deemed with joint family funds as they were admittedly
redeemed before the family separated in 1909. In
these circumstances the mere fact that Nand Kishore or
other members of the joint family were earning money
on their own account cannot help the appellants.

We therefore hold that the learned Judge was right in
his order that the plaintiffs are liable only to the
extent of one-third of the amount paid by Nand Kishore
for redeeming the Gajrehta property.

1939
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1959 Both the appeals are consequently dismissed with
T Baxmpy  costs and tHe decrees of the lower appellate court con-
T :
+F firmed.
Nanp Lar

Appeals dismissed.

Before Mr. Justice Ziaul Huasan and Mr. Justice Radha Krishna
Srivastava

e 123??%8'_ o5 RANI ANAND KUNWAR (ArpLicant) v. THE COMMIS-
presmoer = SIONER OF INCOME TAX (OrrosiTe-ParTY)*

Income Tax Act (XI of 19292), sections 30, and 66—dppeal—
Assessees’ right of appeal on the ground that he was not
liable to assessment at all—-Objection denying liability to
assessment, whether necessary for right of appeal.

Every assessce, who has been assessed by the Income Tax
Officer, has an unqualified right of appeal under section 30(1)
whether he had questioned his liability to assessment under the
Act before the Income Tax Officer or not. ‘

There is no statutory provision requiring a person, who is
called upon to furnish the return of his income, to make an
objection before the Income Tax Officer to the effect that he is
not liable to assessment under the Act. The absence of a dispute
by an assessce as to his liability of being assessed under the
Act where he had an opportunity of raising it may be a ground
for not entertaining it in appeal but would not take away the
right of appeal that is granted to him in express terms by
Statute or for saying that in such a case there can be no pro-
ceedings in law under section 31, of the Indian Income Tax
Act. Karam Chand v. Commissioner of Income Tax (1),
Biradhmal! Lodha v. Income Tax Commissioner, United Prov-
inces (2); and Asoka Mills, Limited v. Commissioner, Income
Tax, Bombay (8), distinguished.

Mr. H. D. Chandra, for the applicant.

Mr. Ram Prasad Varma, Rai Bahadur, for the
opposite-party.

Zisur, Hasan and Rapua Krisuna, JJ.:—These are
two applications under section 66, clause (3) of the

*Applications under section 66, Indian Income Tax Act, Nos. 2 and 3.
of 1936, for rcvision of the order of K. P. Verms, Esq., Commissioner of
Income Tax, Central and United Provinces, Lucknow, dated the 30th
Ostober, 1936. '

(1) (1931) A.LLR., Labore, 601. (2) 8 LT.L.J., 63.
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