
the appellants’ suit had been dismissed by the trial courr 1939
but this did not relieve the appellants of the necessity 
of putting forxvard their claim in the partition court.
Had they pu t forward their claim in the partition FuaiPiix
court, partition would probably have been stayed till 
final decision of their suit in the civil court. In any 
case as the plaintiffs’ claim title to the property it was 
incumbent on them to bring a claim in the partition HamiUon 
case to which they were parties bu t not having done so. 
their claim is barred by section 233(fe) of the Land 
Revenue Act. We have allowed the respondents to file 
papers relating to the partition case in this Court, as 
they are papers that were not in existence and could 
not therefore be filed in the trial court.

T he  result is that the appeal fails and is dismissed 
with costs.

Appeal dismissed.
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APPELLATE CIVIL
Before Mr. Justice Ziaul Hasan and Mr. Justice 

J. R. W. Bennett  
EWAZ MOHAMMAD, H a j i , a n d  a n o t h e r  (P l a i n t i f f s - A p p e l - 

L A N Ts) V.  NAGESHWARI PRASAD a n d  a n o t h e r 1939
( D e FEN D A N TS-R e SPONDENTS)^

Under-proprietary right-—Grove-land— Under-proprietors^ right 
in g ro ve -su p er io r  proprietor holding decree for one-fourth 
produce of grove—Injunction restraining under-proprietor 
from cutting trees, whether can he allowed to superior-pro- 
prietor.
An under-proprietor has a heritable and transferable inte­

rest in the land and is to aH intents and purposes proprietor 
of the land with the only restriction that he is liable to pay 
rent to the superior proprietor. Where, therefore, a decree 
entitled a superior-proprietor to  one-fourth of the produce of 
the fruit trees growing in an orchard he cannot get an injunc­
tion against the under-proprietor of the grove restricting his 
use lof the trees. T he trees of the grove are the property of the 
under-proprietor and there is no reason why he should be

^Second Civil Appeals Nos. 258 and 259 of 1936, agaimt the order of 
S. M. Ahmad Karim, E s q ., District Judge, Fyzabad, dated the 14th July,
Iflse.
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enjoined not to deal with the trees which are his property in
any m anner he likes. Raza Mohammad  v. Abdul Rahman
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EwA'i Khan (1), relied o n .
M o h a m m a d ,

Haji Messrs. M ohd. Wasim and Faiyaz Ali, for the
Naoe3hwapvI appellants.

PtvASAD Messrs. Niarnatullah, Mohd. Ayub  and S. N  Srivas-
tavaj for the respondents.

ZiAUL H a s a n  and B e n n e t t , JJ. : —These appeals 
against decrees of the District Judge of Fyzabad in cross­
appeals in the same suit have been brought by the 
plaintiffs to the suit.

T he dispute in the case relates to a grove of fruit 
trees having an area of 3 bighas odd and situated in v il­
lage Rauza Bijli, perganah Tanda of the Fyzabad Dis­
trict.

Nagenshwari Prasad, respondent No. 1, is the under- 
proprietor of the grove, having succeeded his father 
Kamta Prasad, who obtained a decree of under-proprie- 
tary rights from the Revenue Court and finally in 
appeal from the Court of the Judicial Commissioner of 
Oudh on the 18th April 1889. T h e  plaintiffs claimed
to be the superior proprietors of the grove and though 
this claim was disputed by both the respondents, it has 
been found by both the courts below that they are the 
superior proprietors of the grove and this finding is not 
now challenged before us. As in the course of pro­
ceedings for correction of the khewat respondent No. 2 
was represented by respondent No. I to be the superior 
proprietor of the land and as those proceedings termina­
ted in the revenue courts in favour of respondent No. 2, 
the plaintiffs impleaded him also in their suit. T heir 
allegation was that according to the decree of the Judi­
cial Commissioner referred to above, they were entitled 
to get one-fourth of the price of the fruit of the grove in 
suit from the under-proprietor and in their suit they 
prayed for the following reliefs:

" (a) A  decree for declaration of right be passed in 
favour of the plaintiffs against the defendants specifying 

(1) (1929) 6 O.W.N., 921,



that only the plaintiffs and not the defendant No. ?>, are 1 9 3 9

entitled to recover from the defendants Nos. 1 and 2 as
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superior proprietors the one-fourth share in the fruits and 
wood of the orchard in suit or any other priOduce or crop H a j i  

of the orchard in  suit as detailed a t the foot of this plain t 
or the one-fourth share ojE those annual profits or produce P k a s a d

which may be obtained from the use of the land of the 
orchard in suit in  any other way.

(&) If the court thinks it lit that a decree for possession ^and
is necessary, then, in accordance with the prayer in  the JJ.
aforesaid relief (a) decree for possession of the superior 
proprietary rights in the land of the orchard in suit as 
detailed at the foot of the p lain t be granted to the plaiii- 
tiflE against the defendants.

(c) In  the case of a decree respecting the aforesaid relief 
(I)) Rs.300 or more, the mesne profits, i.e. the value of 
fruits of the trees and other produce and priofit of the 
superior proprietary right in the land of the orchard in  
suit for three years prior to the filing of this suit, which 
may be found due after enquiry, be recovered from the 
defendant No. 3, for the plaintiffs on payment of the deficit 
of the court-fee, if any, and proper orders be passed res­
pecting the recovery of the mesne profits during the pen­
dency of this suit.

{d) A decree for the perpetual injunction be passed in 
favour of the plaintiffs against the defendants specifying 
that the defendants should not cut down any tree in the 
orchard in suit, neither cause damage to any tree, nor erect 
any building which they intend to construct as mentioned 
in  the map prepared by the Commissioner and filed on 
the 5th February, 1935, nor fix any machinery on the said 
plots of land or any other portion of the orchard in suit, 
nor erect any other structure in any portion of the orchard 
in suit, also they should n o t  use the land of the orchard 
in  suit in  any other way detrimental to the rights of the 
plaintiffs.”

T h e  learned trial court decreed the plaintiff’s suit i n  

the following terms :
“ T he plaintiffs’ claim for proprietary possession with 

respect to the grove in suit is hereby decreed with Rs.l5 
against defendants Nos. 1 and 3 (respondents Nos. 1 and 2).
T h e  defendant No. 1, is enjoined not to cut or injure in 
any manner the trees shiOwn by the Commissioner as exist­
ing on the land in suit. T he plaintiffs shall get their pro-



portionate costs of the suit from the defendants Nos. 1 and
~^--------3, -who shall bear their own costs. T he claim for plain-

Mohâ ma» declaration of title fails and is hereby dismissed with
H a j i  no order as to costs.”

nageshwari —Against this decree both the parties appealed to the 
Prasad Judge. The learned Judge dismissed the

appeal of the plaintiffs but allowed respondent No. I ’s 
appeal in part and dismissed the plaintiffs’ suit so far 

BmnetLJj, as it related to any injunction against defendant (res­
pondent) No. 1.—Against this decree, as said above, the 
plaintiffs bring these appeals and respondent No. 1, has 
filed cross-objections.

We have heard the learned counsel for the parties 
at length and are of opinion that the appeal must be 
allowed in part. As will be seen from relief (a) claimed 
by the plaintiffs and reproduced above, the plaintiffs 
claimed a declaration not only of their proprietary 
rights in the grove but also a declaration to the effect 
that they were entitled:

“ as superior proprietors to the one-fourth share in  the 
fruits and wood of the orchard in  suit or any other pro­
duce or criop of the orchard in suit as detailed at the foot 
of this plaint or the one-fourth share of those annual pro­
fits or produce which may be obtained from the use of the 
land of the orchard in suit in any other way.”

We do not think that the decree of the Judicial Com­
missioner entitled the plaintiffs to any portion of the 
wood of the trees or to a share in profits which may be 
obtained from any use of the land of the grove; bu t they 
are undoubtedly entitled to one-fourth of the produce of 
the trees standing in the grove. There was to our 
minds no reason why a declaration to this effect should 
not have been made in their favour.

As regards the injunctions sought in clause {d) of the 
reliefs claimed, the learned counsel for the appellants 
does not press for an injunction restraining the under-^ 
proprietor from erecting any building or fixing any 
machinery on the land or to put the land to any use 
other than of an orchard, bu t he strongly protests against.
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t h e  l e a r n e d  D i s t r i c t  J u d g e ’s  o r d e r  s e t t i n g  a s id e  t h e  in -  1939

j u n c t i o n  g r a n t e d  b y  t h e  t r i a l  c o u r t  b y  w h i c h  t h e  u n d e r -

p r o p r i e t o r  w a s  r e s t r a i n e d  f r o m  c u t t i n g  d o w n  o r  c a u s i n g

a n y  d a m a g e  t o  a n y  t r e e  i n  t h e  o r c h a r d .  W e  d o  n o t  «.
,  . , ,  • ■ c • 1 . N a g e s h w a b i
h o w e v e r  a g r e e  w i t h  t h i s  p o i n t  o r  v i e w  i n  t h i s  m a t t e r ,  p b a s a d

A n  u n d e r - p r o p r i e t o r  h a s  a  h e r i t a b l e  a n d  t r a n s f e r a b l e

i n t e r e s t  i n  t h e  l a n d  a n d  is t o  a l l  i n t e n t s  a n d  ^ ia u i  B m a n
p r o p r i e t o r  o f  t h e  l a n d  w i t h  t h e  o n l y  r e s t r i c t i o n  t h a t  h e  and 
. , , , { . ^ BennetK J J .
is  l i a b l e  t o  p a y  I ’e n t  to  t h e  s u p e r i o r  p r o p r i e t o r .  I n

R a z a  M o h a m m a d  v . A b d u l  A a h m a n  K h a n  ( 1) i t  w a s  

h e l d  t h a t  t h e  s u p e r i o r  p r o p r i e t o r  h a s  n o  r i g h t  o f  r e ­

e n t r y  o n  t h e  n n d e r - p r o p r i e t a r y  t e n u r e  a n d  h e  is  n o t  

e n t i t l e d  t o  a  d e c r e e  i n  e j e c t m e n t ,  e v e n  i f  t h e  a c t u a l  

p o s s e s s io n  is  w i t h  t r e s p a s s e r s  w i t h o u t  a n y  t i t l e ,  a n d  t h a t  

t h e  u n d e r - p r o p r i e t a r y  t e n u r e  c a r r i e s  w i t h  i t  b o t h  t r a n s ­

f e r a b i l i t y  a n d  h e r e d i t a b i l i t y ,  t h e  tw o  e s s e n t i a l  e l e m e n t s  

o f  o w n e r s h i p  a n d  t h e  o w n e r s h i p  t h u s  v e s t s  i n  t h e  o r i g i ­

n a l  u n d e r - p r o p r i e t o r  a n d  n o t  i n  t h e  s u p e r i o r  p r o p r i e t o r  

w h o s e  o n l y  r i g h t  is  to  r e c e i v e  r e n t  a n d  n o  m o r e .  T h i s  

b e i n g  s o  t h e  t r e e s  o f  t h e  g r o v e  a r e  u n d o u b t e d l y  t h e  

p r o p e r t y  o f  t h e  u n d e r - p r o p r i e t o r  a n d  t h e r e  s e e m s  t o  b e  

n o  r e a s o n  w h y  h e  s h o u l d  b e  e n j o i n e d  n o t  t o  d e a l  w i t h  

t h e  t r e e s  w h i c h  a r e  h i s  p r o p e r t y  i n  a n y  m a n n e r  h e  l ik e s .

I t  is  t r u e  t h a t  t h e  d e c r e e  o f  t h e  J u d i c i a l  C o m m i s s i o n e r  

e n t i t l e s  t h e  s u p e r i o r  p r o p r i e t o r  t o  o n e - f o u r t h  o f  t h e  

p r o d u c e  o f  t h e  f r u i t  t r e e s  g r o w i n g  o n  t h e  l a n d  b u t  i f  t h e  

t r e e s  c e a s e  t o  e x i s t ,  t h e  s u p e r i o r  p r o p r i e t o r s  c a n  s e e k  

a n y  r e m e d y  t h a t  m a y  h e  a v a i l a b l e  t o  t h e m  a t  t h e  t i m e .

I n  f a c t  a s  p o i n t e d  o u t  b y  t h e  l e a r n e d  c o u n s e l  f o r  t h e  

r e s p o n d e n t s  t h e y  o u g h t  t o  h a v e  i n  t h e i r  o w n  i n t e r e s t  

g o t  r e n t  f i x e d  o n  t h e  l a n d  i n  q u e s t i o n  a t  t h e  s e t t l e m e n t s -  

t h a t  f o l l o w e d  t h e  d e c r e e  o f  t h e  J u d i c i a l  C o m m i s s i o n e r .

A n y h o w  t h i s  i s  t h e  l o o k  o u t  o f  t h e  p l a i n t i f f s  th e m s e l v e s  

a n d  w h a t  w e  h a v e  to  s e e  i n  t h e  p r e s e n t  c a s e  is  w h e t h e r  

t h e  p l a i n t i f f s  w e r e  e n t i t l e d  t o  g e t  a n  i n j u n c t i o n  a g a i n s t  

t h e  u n d e r - p r o p r i e t o r  i n  r e g a r d  t o  t h e  t r e e s  o f  t h e  g r o v e -  

A s  w e  h a v e  s a i d ,  t h e  u n d e r - p r o p r i e t o r  is  t h e  a b s o l u t e  

o w n e r  o f  t h e  t r e e s  a n d  h e  c a n n o t  b e  r e s t r i c t e d  i n  h i s  u s e
(I) ri929  ̂ 6 O.W.N., 92L
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1939 o f  th o s e  t r e e s .  N o r  d o e s  t h e  d e c r e e  o£  t h e  J u d i c i a l

EwAz C o m m i s s i o n e r  c o n t e m p l a t e  t h a t  t h e  u n d e r - p r o p r i e t o r

s h o u l d  a lw a y s  m a i n t a i n  t h e  l a n d  a s  a  g r o v e .

N ageshwabi t h e r e f o r e  d e c r e e  t h e s e  a p p e a l s  i n  p a r t  a n d '  m o d i f y
Pbasad t h e  d e c r e e  o f  t h e  l o w e r  a p p e l l a t e  c o u r t  b y  g i v i n g  t h e

p l a i n t i f f s  a  d e c l a r a t i o n  o f  t h e i r  p r o p r i e t a r y  r i g h t  t o  t h e  

z ia u i  Hasan g T o v e  in  s u i t  a n d  t o  t h e  e f f e c t  t h a t  a s  s u p e r i o r  p r o p r i e -

R  j j  t o r s  t h e y  a r e  e n t i t l e d  t o  g e t  a  o n e - f o u r t h  s h a r e  i n  t h e  

p r o d u c e  o f  t h e  t r e e s  g r o w i n g  i n  t h e  g r o v e .  T h e  r e s t  o f  

t h e  a p p e a l s  is  d i s m i s s e d .

T h e  l e a r n e d  c o u n s e l  f o r  t h e  r e s p o n d e n t s  d o e s  n o t  

p r e s s  t h e  c r o s s - o b j e c t i o n s .  T h e y  a r e  a l s o  d i s m i s s e d .

W e  o r d e r  e a c h  p a r t y  t o  b e a r  h i s  o w n  c o s ts  i n  t h i s  

C o u r t .  T h i s  j u d g m e n t  w i l l  g o v e r n  b o t h  t h e  a p p e a l s .

Appeals decreed in part.
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1939 Before Mr. Justice Ziaul Hasan and Mr. Justice J. R. W. Bennett
September, 28 '
— —— — BANKET LAL a n d  o t h e r s  ( D e f e n d a n t s - A i p̂ e l l a n t s )  v. NAND

LAL AND O TH ER S (P l A IN T IF F S -R e SPONDEN TS)*

Res judicata— One judgment disposing of tioo appeals—Second 
appeal against decree in one of those appeals oaly—Decree 
in tJie other appeal, whetJier operates as res judicata.
It is too broad a proposition that when there is one and the 

same judgment disposing of two separate appeals in  which two 
separate decrees were prepared then if there is an appeal 
against one of the two decrees only, the judgm ent and the 
decree in the other appeal, against which no appeal is filed 
and which thus becomes final, would constitute res judicata, 
and is not applicable to each and every case in which the lower; 
court disposes of two appeals by one and the sam e ju d gm en t.

Where two appeals were disposed of by the s a m e  judgm ent 
and a second appeal is filed against the decision in one of those 
appeals only on a point which was involved in that appeal 
alone and not in tlie other appeal and  the decision in the 
other appeal did not affect the point arising for decision iii 
this appeal, there is  no legal bar to the hearing of the appeal.

*Second Civil Appeals Nos. 175 and 196 of 1936, against the order of 
Rai Baliadur Pandit Mannoath Nath Upadhyay, District Judge 6£ Sitapur> 
dated the 4th February, 1936, modifymg the decree oO Mr. P earey  Lai 
BJiarg'iva, Additional Civil Judge, Sitapur, dated the 29th October, 1934.


