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1922._________ undoubtedly the landlord and the defendant w as and
Dakgahi is his tenant. The suit was fo r  a declaration  that the 

landlord was entitled to a  n a M i  rent and fo r  a decree 
Mussammat fo r  rent. The> learned Ju dge in the C ourt below  has 

Kobe? to the conclusion that as the p la in tiff sned not only
fo r  arrears o f  rent but also fo r  a declaration  regard in g  

Das, j. share o f  the hhaoli rent, the suit was a title  suit 
and the decree was not a rent decree, and consequently 
A rticle  6 o f  Schedule 3 o f  the B engal Tenancy A c t  
was inapplicable. I  am unable to take the same view . 
The suit w as between landlord and tenant and undoubt­
edly the provisions o f  the A c t  are app licable to them . 
Further the suit was a rent suit in the strictest m eaning 
o f the term, and I  do not understand w hy A rtic le  6 
o f  the th ird  schedule should not app ly  to the execution  
o f  a decree obtained in such a suit just because the 
landlord asked for  a w holly  unnecessary declaration  in  
the suit. In  my opin ion  A rtic le  6 o f  the th ird  schedule 
o f  the Bengal Tenaucy A c t  d id  ap p ly  to the app lica tion  
fo r  execution o f  the decree and the learned D istr ic t  
Judge should have dism issed the app lication  fo r

I  w ould allow the appeal, set aside the orders 
passed by the Courts below  and dism iss the execution; 
petition n f  the respondents w ith  costs.

CoXJTTS, J . “ -I agree.
A p p ea l allowed,

'APP-ELM TE G IY IL -.

Before Ooutts and Das, J J . 
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of Property Act, 1882 (Aot IV  o / 1882), section 
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property in execution of decree—application by ju'dgnnent- 
debtor to set aside sale— prior mortgage paid off hy puisne gnANAOT 
m ortg a g ees  ale set aside-^suit hy puisne mortgagee to enjorce Misra. 
prior m.ortgage, maintainahility of— Subrogation, nature of 
rights acquired on— limitation for enforcement of rights—  j .att,.
right to enforce prior mortgage in suit for reimhursement.

Where a puisne mortgagee has, in execution of his 
mortgage, purchased the mortgaged properties, and, sub­
sequently, pending an application under Order XXI, rule 90, 
of the Code of Giyil Prdfcedure, 1908, to set aside the sale, 
pays off a prior mortgagee decreeholder, he is entitled, if the 
sale is set aside, to enforce the prior mortgage against the 
properties secured by it.

Moulvie Mohammed Shumsool Hooda y. Shewnkram(}) 
and Syamalarayudu v. Subbarayudu{^). approved.

The rights of a puisne mortgagee who has paid off a prior 
encumbrance are {i) to enforce the prior encumbrance or 
{ii) to be reimbursed the amount paid off.

Limitation for the exercise of the right to enforce the 
prior encumbrance begins to run from the date on which the 
money due under the prior encumbrance becomes due, but 
limitation for the exercise of the right to be reimbursed 
begins to run from the date on which the prior encumbrance 
is paid off.

Bora Shihlal Y. Munni Lai (3), dissented from
Mohamed IbraMm Hossain Khan v. ^Awhika Pershad 

Singh ( )̂, applied.
The present suit, which was one 1)y the p̂uisne mortgagee 

to enforce the prior encumbrance or for a personal decree 
agamst the defendants, was held by the High Court to be 
barred by limitation, but the High Court treated tlie suit as 
one for reimbursement and decreed the amount paid off by 
the plaintiff to the prior encumljrancers.

A p p ea l by  tlie defendaixts.
Su it by  a puisne m ortgagee, w ho b a d  p a id  o f  a 

p r io r  m ortgagee, to  ' en force the p r io r  iaortgage 
aga in st the properties secured by it, and l o r  a personal 
decree agaiiist the defendants. The su it w as decreed 
by  the trial Ipourt.
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The facts o f  the case m aterial to  this report are 
SnsiNAW) stated in the judgm ent o f  D as, J.

LaJcshmi Narain Singh^ B ip in  Behari Saran  and 
jagmohan Bhagwan Prasad, fo r  the appellants.

Siveshwar Ddyal, fo r  the respondents.
D a s , J .— The m aterial facts are th ese : O n the

13th December, 1904, the defendants 1 to 5 (who w ill 
he referred to as the defendants throughout this 
judgm ent) borrowed a sum o f  mone,y from  M ussam m at 
Chandra Badan Koer- and executed a m ortgage bond  
in her favour, the due date o f  pa^rment fixed in  the 
m ortgage bond being the 29th M ay, 1905. Thereafter 
the defendants executed three successive m ortgages in  
favour o f  the plaintiffs to cover the properties 
m ortgaged to Mussammat Chandrabadan K oer. The 
plaintiffs sued upon their m ortgages and g ot a 
prelim inary decree on the 28th A ugust, 1916, and 
a final decree on the 11th M ay, 1917. M ussam m at 
Chandrabadan K oer also sued on her m ortgage, and  
got a prelim inary decree on the 2nd September, 1916, 
and a final decree on the 2nd M arch , 1917. In  
execution o f  the plaintiffs ’ decree the m ortgaged  
properties were put up fo r  sale and were purchased 
by. the plaintiffs on the  ̂ 3rd January, 1918. T he 
defendants then presented an app lica tion  under 
Order X X T , rule 90, fo r  setting aside the sale. 
Mussammat Chandrabadan K oer commenced her 
execution proceedings on the 16th Novem ber, 1917, and 
th e . plaintiff, on the 17th 'A pril, 1918, as puisne 
mortgagees, and for their ow n protection , p a id  off 
Mussammat Chandrabadan K oer, whose execution  
proceedings thereupon came to an end. I t  is im portant 
to reniember that the discharge o f  the prior  security 

' bv the plaintiffs took place at a tim e when the eqtiity 
o f redemption was in them, though an app lica tion  fo r  
setting aside the sale was pending at the instance o f  
the mortgagors. The aT>plication o f  thelm ortgagors 
fo r  setting aside the sale in  favour o f  the p lain tiffs 
endfd m ortgagors paying off the
p la in ti%  and ,the, sale being set aside. ■ On the ‘ '
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1922.January, 1919, the p la in tiffs  commenced this action  to 
en force  M ussam m at Chandrabadan's security as srsANAsro 
against the defendants or, in  the alternative, fo r  a 
personal decree as against the defendants. Their case jigmohan
in  the p la in t is a sim ple' one. They say that on paying  
off M ussam m at Chandrahadan w hich  they w ere obliged Das, j .
to do fo r  their ow n protection , they were subrogated 
to the securities held by M ussam m at C handrabadan 
arid were entitled to en force these securities as against 
the defendants. The Courts below  have allow ed the 
p la in tiffs ’ claim  and the defendants appeal to this 
Court.

T w o questions have been argued before us by 
M r. Lahshm i N aram  S ingh  on behalf o f  the appellants :
F irs t, that in  the circum stances o f  the case, the 
plaintiffs are not entitled  to  the benefit o f  the security 
held  by M ussam m at C h an drabadan ; and, secondly, 
that, in  any event, the r igh t to en force the security is 
barred  by lim itation . The argum ent as to the extinc­
tion  o f  the security rests on the settled view  o f  equity 
th at a person w ho is prim arily  liable to  d ischarge the 
debt and does discharge i t  is not entitled to claim  
a cession or assignm ent o f  the security. I t  w as argued 
that, at the tim e when the p laintiffs discharged the debt 
o f  Chandrabadan, the equity  o f  redem ption  w as in  
them and that they w ere in  fa c t  in  the position  o f  
the m ortgagors prim arily  liable to discharge the debt 
due to Chandrabadan. In  m y op in ion , the argum ent 
is not entitled to succeed. I  accede to the argum ent 
that the r igh t o f  subrogation  can be  claim ed on ly  by  a 
person  who, though not p rim arily  liable to  discharge 
a  debt, discharges i t  fo r  h is ow n protection  or at th6 
Request o f  the party  ultim ately bound, a n d  that the 
r igh t cannot be claim ed by  the m ortgagor o r  by any 
person w ho has assumed the paym ent o f  the m ortgage 
debt w ithout having any interest to  p ro te ct ; but I  am 
liot p rep ared  to agree w ith  the view  that the plaintiffs, 
a fter  their -purchase o f  the equity o f  redem ption , wftte 
in  the position  o f  the m ortgagor. I t  m ust be remem­
bered that’ their purchase w as not le ft  unchallenged by



1922. the defendants and that an app lica tion  fo r  setting  
- a s id e  the sale was actually pending. That sale w as
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Jagm osan
L a l i ,

D as, J .

ultim ately set aside, and the moment it  was set aside, 
u equity w ill place the plaintiffs in the same position  as 

that w hich  they w ould  have occupied  but fo r  the 
transaction which fo r  the time being vested the equ ity  
o f  redem ption in  them .

“ A purchaser of the mortagaged premises, not under a covenant 
to pay, who pays off incumbrances on the property, is also entitled to 
the benefit of the securities thoTigh the purchase may he afterwards set 
aside.”  [See Ghose on. Mortgages (4th Edition), Voltime I, 
page 349.']

See also M ou h ie  M oham m ed S h m s o o l  Hood'a v. 
Bhewukram  p ) and Syam alarayudu  v. Suhl>arayudu{^), 
and the cases cited at page 349 o f  Ghose on M ortgage.
I  am o f  .opinion that, on pay in g  off M ussam m at 
Chandrabadan and on their ow n  purchase being set 
aside, the plaintiffs becam e entitled to  the securities 
held by Mussammat Chandrabadan.

On the question o f  lim itation , however, I  am o f  
opin ion  that M r. Lakskm i N arain Singh's argum ents 
ought to prevail. In  order to understand the argum ent 
it  is necessary to remember three im portant dates in  
the history o f  these transactions. M ussam m at 
Chandrabadan was entitled to receive the m ortgage 
money from  the defendants on the 29th M ay, 1905, 
so that her cause o f  action to en force  the m ortgage o f  
the 13th December, 1904:, accrued to her on the 29th 
M ay, 1905. T he plaintiffs discharged the m ortgage 
debts due to Chandrabadan on the l7 th  A p r il, 1918, 
and commenced the present action, on the 4th January , 
1919. The argum ent o f  M r. L a h sM ii Narain Singh is 
th is : That, in so fa r  as the plaintiffs are seeking to 
enforce the security o f  Chandrabadan, the suit is barred 
|y Hmi.tation under A rtic le  132 o f  the L im itation  A c t  

as they can only do so not in their ow n righ t, 
blit right o f  Chandrabadan. The plaintifis, on  
the other hand, m aintain that on paying off C handra­
badan they acquired a  r igh t as against the defohdaii'ts

" '-''t'' :V' ------ - --------— .... .........— ... ...
(1) 11874) 22 W  S .  409. (2) ^1808) I- H . 21 Mad* 143i*
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im .to be reim bursed the money w hich  they had p a id  fo r  
the benefit o f  the m ortgagors, and, as a  consequence, 
to, a cession o f the securities held by Ohandrabadan, 
and that they acqu ired this r igh t on the 17th A p r il , jagmohait
1918, when they discharged the debt due to C handra- Lall.
badan. This argum ent receives considerable su p port Das, s . 
from  the decision  o f  B a n erji, J . ,  in B ora  SM blal v.
M unni Lai (^); but, w ith  all respect, I  am unable to  
agree w ith  the v iew  expressed by that learned Ju dge  
^  t te  case cited . The argum ent o f  B a n er ji, J  
is th is : that a puisne m ortgagee in pay in g  off the 
p rior  m ortgage is entitled , under sect on 69 o f  
the In d ia n  C ontract A ct, to be reimbursed, by  the 
m ortgagor the money w h ich  he pays to the p rior  
m ortgagee. H e also acquires a charge on the property 
w h ich  he relieves o f  liab ility  on general princip les and 
under section 74 o f  the T ransfer o f  P rop erty  A ct.
A n d  the conclusion at w h ich  that learned Ju dge arrives 
m ay be stated in  his ow n w o r d s : “  T h is  charge he 
acquires not when the prior  m ortgage w as m ade nor 
when that p r io r  m ortgage could be en forced  but the 
date on w hich he pays off the am ount o f  the p rior  
m ortgage. The righ t also to  be reim bursed accrues 
to h im  on the date on w h ich  he pays off the am ount o f  
the decree and relieves the m ortgagors o f  the obligation  
w hich  under the decree exists on  them .''

Speaking w ith  all respects, I  quite agree w ith  the 
view  that the r igh t to be reim bursed accrues to the 
person pay in g  off the debt on the date on w hich  he pays 
it o f f ; but I  w holly  deny that a second m ortgagee pay in g  
off a p rior  m ortgagee “  acquires "’ a charge on  the 
prop erty  or that he acquires it  on the date on w hich  
lie pays" off the p r ior  m ortgagee. The charge, in  m y 
view , was already there; all that he acquires is a righ t 
to en force the charge and to  a cession in  h is favou r o f  
the securities held by the p r io r  m ortgagee. Section  74 
o f  the T ransfer o f  P rop erty  A ct , to w h ich  M r. J u s t ic e . 
B a n er ji refers, does not provide that, on pay in g  off 
a p rior  m ortgagee the subsequent m ortgagee

' - ' ' m
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19! .̂ a charge on the prop erty ; but it does p or vide that he
s m w  acquires “ all the rights and powers o f  the p rior  
iiisEA m ortgagee as s u c h /’ It  is one thing to say that a 

jAGMofiAN person acquires a charge on the prop erty ; it is quite 
another thing t,o say that he acquires the rights and 

Das, j. powers o f  the prior mortgagee, one o f  w hich is to en­
force the charge already existing subject to the law  o f 
lim itation.

In  my opinion  the righ t to reimbursement stands 
on one footing  • the right to enforce a security by virtue 
o f  subrogation stands on another footin g . The r igh t 
to reimbursement arises on a contract, express or 
im plied to reimburse; and the party w ho claims the 
r i ^ t  enforces it in his own right, and not in the ri^ht 
o f  another. Consequently the right does not arise 
until he has discharged the debt o f another. B u t the 
righ t to enforce a security by virtue o f  subrogation  is 
a r igh t which equity concedes to a person who, not 
being prim arily  liable to discharge an obligation , does 
discharge it, and it  is a right to demand the 
perfoi^mance o f  the original obligation  and the ap p lica ­
tion thereto o f all securities held by the creditor. I t  
is a claim which is enforced in the righ t o f  the orig in a l 
creditor, and only because the person discharging the 
oblis^ation becomes clothed w ith  the rights and pow ers 
o f  the original creditor. The subrogee is an assignee 
in equity, and it  is difficult to understand how  an 
assignee in equity stands on a better foo tin g  than an 
assignee at law. I f ,  fo r  instance, a creditor assigns 
his security for  valuable consideration to a person who 
thereupon sues upon the security, it  cannot be argued 
that, though the right to  enforce the security in  the 
hands o f the creditor may be barred by lim itation , the 
assignee may proceed to en force it i f  lie brings h is suit 
w ithin twelve years from  the date o f  the assignment. 
It  m^y be that the right to enforce the security in  M s 
own napie arises on the date o f  the assignm ent; but the 
lim itation has already comm6nced to run and w ill not 
cease to operate Just because the creditor has assigncsd 
the security to another person, A n  equitable assigneej
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1922.in  m y op in ion , stands on no better foo tin g  and can only 

en force  the security in the righ t o f  the creditor and sibanand
therefore subject to the law  o f  lim itation  that w ould  
affect the creditor. A s  has been poin ted  out, jacmohan 
subrogation  is, in  m ost cases, rather an  add itional 
rem edy than an add ition a l right, and m ay exist das, j .
® n cu rren tly  w ith , and as. a further security, to the 
r igh t to a sim ple action  fo r  reim bursem ent, and  the 
fa c t  that a party  entitled to  reim bursem ent and also 
to subrogation is entitled to two distinct rem edies, 
seems often  to be overlooked, to the con fusion  o f  both 
doctrines. [S ee  P om eroy ’s E qtiity Jurispn id en ce  
(5th V o l.) , page 5183 .]

That this is the r igh t v iew  is com pletely borne out 
by the decision  o f  the J u d ic ia l Com m ittee in  the case 
o f  M ahom ed Ibrah im  H ossa in  Khan, v. A  mdika P ershad  
Singh  (^). The fa cts  are som ewhat com plicated  and 
it is unnecessary to set out all the different transactions 
w hich  had to be considered by  the Ju d ic ia l Com m ittee 
in order to enable them to decide points w h ich  d o  not 
arise here- B ut it is necessary to set oUt the fo llow in g  
tran saction s:

On the 20th N ovem ber, 1874, certain persons, who 
w ill be referred to as m ortgagors, executed a zarpeshgi  
deed in  favour o f  G irw ar S ingh  by w hich  they borrow ed 
Rs. 12,000 from  G irw ar S ingh and gave as security  fo r  
the loan eight item s o f  properties. T he loan w a s ‘fo r  
a p er iod  o f  twelve years from  the date o f  the m ortgage.
On the'Zth January, 1888, the m ortgagors executed a 
sim ple m ortgage in favou r o f  G a jadhar fo r  R s. 2,600 
and gave one o f  the properties already m ortgaged to 
G irw ar Singh as a security  fo r  the loan. On the 17th 
February, 1888, they obtained a loan o f  R s. 12,000 from  
Mussammat A lfa n  fo r  the express purpose o f  liq u id a t­
ing  the zarpeshgi, and executed in her favou r a sim ple 
m ortgage o f  the properties m ortgaged t’o Gir-war S ingh  
includ ing  the property  m ortga,ged to G a jad h ar. On the 
22nd September, 1900, the appellants as s u c c ^ s o r f  in

(;!} (1912) 1; R  SffCM. ^



1922. interest o f  Mussammat A lfa n  commenced their suit to
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SisAKAiro enforce the m ortgage o f  the 17th February, 1888, and 
Misea they sought to have the benefit o f  the m ortgage covered 

Jagmohan bv the za iyeslig i  deed o f  the 20th N ovem ber, 1874, and 
Lall, they claim ed priority  to the various m ortgages executed 
Das, j. by the m ortgagors between the date o f  the za rpesh gi  

and the m ortgage o f the I7th  February, 1888, in clu d in g  
the m ortgage in favour o f  G a jadhar. I t  was assum ed 
that the plaintiffs by discharging the m ortgage covered 
by the zarvesTigi deed w ere subrogated to the securities 
held by G irw ar Singh, the first m ortgagee; but the 
question still arose whether, having regard to the lajDse 
o f  time, they were entitled to enforce these securities 
as against G ajadhar. I f  i t  be considered that their 
righ t to enforce the security o f  G irw ar Singh  arose on 
the I7th  February, 1888, that is to  say the date on  
w hich  they discharged the m ortgage debt o f  G irw a r 
Singh, their suit was well w ith in  tim e; but the J u d ic ia l 
Com m ittee came to the conclusion th a t the su it, in  so 
fa r  as it sought to en force the security  o f  the 20th 
November, 1874, as against G a jad h ar, was barred by 
lim itation . In  rejecting  the contention advanced on 
behalf o f  the plaintiffs, the J u d ic ia l Com m ittee sa id  

, as fo llow s :
“  B u t as the R s. 12,000 were under the m r'peshgi 

deed o f  the 20th o f Novem ber, 1874, rej^ayable in  JetJi, 
1294, Fasti (September 1887), and th is su it w as not 
brought until the 22nd o f  Septem ber, 1900, the claim  
of the plaintiffs to p riority  is barred by A rtic le  132 o f  
the second Schedule o f  the In d ian  L im ita tion  A c t , 
1 8 7 7 /' I  regard the decision  o f  the J u d ic ia l 
Committee as a com plete answer to the argum ent 
advanced before us on behalf o f  the respondents. 
I  hold that the present'Suit in so fa r  as it  seeks to 
enforce the security of the 13th Decem ber, 1904, is 
barred by A rticle 132 o f  the L im ita tion  A ct,

, The question still rem ains w hether the p la in tiffs ' 
action can be regarded as a  sim ple action  fo r  
reimbursement, and I  am o f  op in ion  that it  can be so 
regarded, A ll  |hfe necessary fa cts  are slated  M  the



plaint to enable us to give the a p p rop ria te  re lie f to tlie 
plaintiffs and they expressly ask fo r  a  personal decree Sibanaot 
against the defendants. The Courts below  have 
concurrently fou n d  that on the l7 th  A p r il , 1918, the jagmohak 
plaintiffs p a id  M ussam m at C handrabadan K oer  the 
sum o f R s. 1 .546-14-5 and thereby d ischarged  her Das, x  
m ortgage. T h is m oney the defendants w ere bound by 
law to pay  M ussam m at C handrabadan K oer, an d  the 
fjlaintiffs w ere undoubtedly interested in  the paym ent 
o f  the money. The plaintiffs are accord in gly  entitled 
to he reim bursed by the defendants, and the action , 
regarded as an action  fo r  reim bursem ent, is w ell w ith in  
time. The p la in tiffs are also entitled  to  interest at 
the rate o f  2  p er  cen t, p er  m onth, from  the 17th. A p r il ,
1918, to the date o f  the decree, an d  are also entitled to 
interest on the am ount decreed at the rate o f  s ix  'per 
cent, p er  annum, from  the date o f  the decree up to 
the date o f  realization .

I  w ou ld  allow  this appeal, set aside the judgm ents 
and decrees^ o f  the Courts below  and  in  lieu  thereof 
p:ive the p lain tiffs a decree as against defendants 1 to 5 
fo r  Rs. 1 ,546-14-5 w ith  interest as a lready  stated.
There w ill be no order as to  costs.

CoTTTTS, J .— I  agree.
'Appeal decreed.
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