
1922. o f  jnclgment in open Court, w hat the judgm ent in fa ct  
was. W e are told  that in m any cases it is not the 

makwari practice to pronounce judgm ent in open Court. I f  
LACHMSATiAijthat is so I  can only say that it is a  direct breach o f  

Mmu. the practice la id  down in  O rder X X ,  rule 1, and in  
Dawson all cases in m y opinion  that rule ought to be com plied  
millee, ^vith. The appellant is entitled to his, costs o f  this 

application  wiiich has been strenuously opposed by the 
respondents.

M u l l i c k ,  J.'— I  agree.
A f'p lica tion  granted .
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Before Coutts and Das, J J ,

SAIYID FA.ZAL KABTM
V.

MUaSAMMAT BIBI EATMATUL KUBRA.^
Prc.-enipti(.m-~-(iq)pUccdion. of custom of, to non-Maho- 

'inedam—wUether hecamcs part of the 'personal law..
Wliere, by custom, the law of ].)re-eiii])tion applies aiiiong 

nqn-Malioinediins in a certain area-j it does not become a part 
of tlie personul law of auch persons.

Byfnafh PcrsJtad v.. Kopihnon SinghO-), referred to
Therefore, when ii non Mahomedan who is amenable to 

the law,of pre-eniption in a piirticnlar locality is the owner of 
!i property in another locality where a siniilar cnstom exists, 
he is not necessarily amenable to the custom in the latter

Huree Churn Surmali v. TJioma.s Ackroyd{^) , nnd 
Piwas Nath Teumri V. Dhani Ojha(^), tet&rTedL to.

A ppeal by the defendant.

Appeal from Appellate 'Deftree No. 307 of 1921, from a decision of Lalft 
Damodar Prashad, Stibordinate Judge of Patna, dated the .20th Novem'ber,
1920, confirming: a decision of Babu Krishna Sahay, Mumif of Patnaj date-d 
the 28tli Febn.Tary, 1920. ' : '

0  (1875) 24 W. E. 96. (2) (1871) 18 W. E. 441,
W  (1905) I. L . K  32 Oal. gsa



A  H in d u  w ho resided at D elh i sold certain  
property  w hich  he ow ned in Patna, C ity  to the Saiyid
defendant w bo  was a M uham m adan, resid in g  in  .Patna 
C ity. The p la in tiff sued to pre-em pt. H e  died  during  
the pendency o f  the su it and his w id ow  w as substituted Muŝ umai' 
in  his place. The tr ia l Court decreed the suit. fatmatul

Kubra.
The facts  o f  the case m aterial to this rep ort are 

stated in the judgm ent o f  Coutts, J .

Sultan A h m ed  (w ith  him  H asan Jan), fo r  the 
appellant.

Kulwant Sahay, fo r  the respondent.

CoiJTTS, J .— T h is is an appeal against a decision 
o f  the Subordinate Ju d ge  o f  P atna, in a suit fo r  p re ­
em ption. T he property  w hich it  was sought to 
pre-em pt is in  P atn a  C ity, the vendor is a H in d u  who 
is a native o f  and resides in  D elh i and the defendants 
are M uham m adans resid ing  in  P atn a  C ity. The suit 
was orig in a lly  brought by  one H ak im  A b d u l M a jid  
w ho died du rin g  the course o f  the lit ig a tion  and his 
w idow  has been substituted fo r  him  and is continuing 
the litiga tion .

The suit was decreed in the C ourt o f  first instance 
and on appeal this decree has been confirm ed by the 
Subordinate Judge. T he defendant has appealed  to 
this Court.

It  is adm itted  that i f  the vendor h ad  been a H in du  
who w as a native o f  or dom iciled in B ih ar, the p la intiff 
w ould  have been entitled  to succeed, but it  is contended 
by M r. StUtan A h'mecl, fo r  the appellant, that the 
owner o f  the property  being a H in d u  w ho is not either 
a native o f ,  or dom iciled  in  B ih ar the law  o f  pre-em p­
tion  does n ot app ly . H e  also contends that even i f  this 
were not so and even i f  the orig in a l p la in tifi were 
entitled to succeed his w idow  w ould Ppt Be entitleid to 
carry on the litig a tion . T w o questionsy therefore, 
arise in this a p n e a l : (jf) Is  the p la in tiff entitled  to 
pre-em pt when the vendor is a H in d u  whO; is  
resident o f  nor domioiled. in B ih ar 1 : and
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1922. widow of the original plaintift' entitled to carry on the 
's7 i^ ^  suit after the death of her husband during the pendency

F azal o f  the suit 1
K auim

V. In  regard to the first po in t the law , as stated in
W ilson 's Anglo-Muhanimadan Law (F ifth  E d ition , 

Fatmatul 1921), at paragraph 352, is as fo llow s :
_  ̂ Wliere the existom is judicially noticed as prevailing among non-
Oou'ras, J. ]\|;-ijjiainmadans in a certain local area, it does nob govern non- 

MiJhairtmadans who, though holding land therei .̂ for the time being, 
are neither natives of, nor domiciled in the district.”

T his was the view o f the law  as expressed in H u ree  
Cli'um Surmah v. Ackroyd ( )̂ and Byjnath Per shad v. 
Kovihnon Singh (2). These decisions have been 
follow ed in Paras Nath Tewari v. Dhani Ojha (3) 
and there can be no doubt that this is the correct view  
o f  the law.

O rdinarily, therefore, in  a case such as the one 
now  before us the owner not being a native o f  or 
dom iciled in B ihar the p la in tifi w ou ld  not be entitled 
to pre'Cmpt. I t  is contended, however, by M r.' K u lw an t 
Sahayy for the respondent, that, although this is so, 
the present case is different because the owner o f  the 
property which is the subject-m atter o f  the suit is a 
native o f  Delhi where a custom o f  pre-em ption  also 
exists among non-M uham m adans.’ In  these circum ­
stances he contends— and this is the v iew  w hich  has 
been taken by the learned Subordinate Ju dge— that the 
law  o f  pre-em ption applies. H is  contention* is that 
in, localities where the custom exists it has become a 
part o f  the personal law  o f  those non-M uham m adans 
who are natives ’o f  or dom iciled  there, that when such 
non-Muhammadans leave such loca lity  they carry  w ith  
them the custom so that in  a case such as the one now  
before us, where the owner is a native o f  D elhi where 
the custom exists the custom applies also to p roperty  
in  Patna City_ o f  w hich he is owner. M t. K u lw ant 

relies in  support o f  his contention on the

TSE INDIAN LAW REPORTS. [vO L. 1.
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fo llow in g  passage in  A garw a la 's  Law  o f  P re-em p tion  
(3rd ed ition , 1916), page 218, paragrap li 177(6). Saiyid

“ It is respectfully submitted that the vhole question turns upoa 
whether the Hindus of a particular locality adopted the la’W of pre- 
emptioa as part of their personal law or not.”  Mussammat

H e also relies on a certain  passage in  the ju dgm en t o f  
G lover, J ., in  the case o f  B yjn a th  P ersh ad  v. K op ilm on  kubba. 
Singh  (i) to w hich  I  shall presently refer. Coutts, j.

W ith  all resgect to the op in ion  w h ich  has been 
expressed by D r. A garw a la , I  am  unable to accede to 
the suggestion that the . H indus o f  B ihar or other 
localities where the custom exists have adopted  the 
law  o f  pre-em ption  as p a rt o f  their personal law  and 
there is n o  ju d ic ia l authority  fo r  such a  proposition .
A s  M r. A m eer A l i  has saidi,

!The Sunni-Hanafi Law of pre-emption -was introduced in India- 
with the Mahommedan Government, and in certain places it has 
hecome a part of the hx loci, for example in Behar, parts of the Punjab 
and the United Provinces, both Hindus and Mahommedans are 
entitled to claim the right of pre-emption. And so well-established is 
that right, that it is almost invariably recorded in greater or iesss 
detail in the village administration, papers called the Wajil-uLara 
I*Ameer Ali’s Mahommedan Law, Vol. I (Fourth Editioji), Chapter 
XXVIII, page 712].

T he passage on w h ich  M r. K u lw a n t Sahay  relies in' the 
judgm ent o f  G lover, J . ,  in  the case o f  B yjnath ' 
P ershad  Y.Ko'pilm on S ingh vm is as fo llo w s : '

And I think that in. the present ease the plaintiff was bound, in 
the first instance, to show that the vendor of the defendant, an 
inhabitant tod native of Lower Bengal where no custom of pre­
emption amotigst Hindoos existed,, was subject to the' rule of loW 
prevailing amongst Hindoos of Behar, by reason' oi his beiJig 
dorhiciled within that province.”

M l . K u lw a n t Sahay  contends that by this the learned 
Ju dge m eant that i f  the vendor in  the case had  been 
an  inhabitant and a native o f  a loca lity  wKere 
custom o f  pre-em ption  am ongst H indus existed theil lie 
^ u ld<  have been sub ject to that rtile! o f  law  in: respect 
o f  the prop erty  ow n ed  by him  IB: B & a r . T h is  is aitt 
ingenious interj)retation  o f  the pa,ssag6 but I  am  un­
able to acc6|)t it  as correot. Th© w as not
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before tlie learned Judges and they neither considered 
Sahto nor decided i t ; and it appears to me that unless it  be 

that the custom has been adop ted  as p art o f  the 
^  personal law  the contention m ust fa il. I f  the v iew  

-v^ere correct, a H indu  w ho was a native o f  B ih ar and 
FATMATtn. who owned property in  Calcutta w ou ld  be bound in  

KOTaA. respect o f  that property  by  the law  o f  pre-em ption , 
CouTTs, X but I  know o f  no case in w hich  th is has been held  nor 

have I  ever heard it  suggested that this is so. I t  seems 
to me clear that the law  o f  pre-em ption  has n ot been 
adopted as the personal law  o f  non-M uham m adans in 
B ihar or in  the other localities where the custom  exists, 
it  is merely lex  loci as M r. A m eer A l i  has said .

I f  this view  be correct it  disposes o f  the w hole 
question, because i f  the law  o f  pre-em ption  is n ot p art 
o f  the personal law  o f  non-M uham m adans it  is not 
carried outside the loca lity  in  w hich  the custom  
prevails ; and i f  a non-M uham m adan w ho is by  custom  
amenable to the law  o f  pre-em ption  in a particu lar 
locality  is the owner o f  a {property in  another loca lity  
where a sim ilar custom exists, he is not amenable to  
t^e custom in the new locality  fo r  although i t  is a 
sim ilar custom it is not the same custom to w hich  he 
has become amenable by reason o f  the fa ct  that he is 
a native o f  or dom iciled in  a particu lar locality .

^ the present ca,se, therefore, the ow ner being a 
native o f  D elh i he is not bou n d  by  the custom w hich  
m s t s  in B ihar even although there is a sim ilar custom  

, in  Delhi. The appeal, therefore, succeeds on the first 
point which has been urged by M r. Sultan, A h m ed  and 
it  is unnecessary to discuss the other point. I  w ou ld  
acoordingly set aside the decision  o f  the L ow er 
ip p e l la te  Court.

. The appeal is decreed an d  the suit is dism issed 
; ^ t h  costs w

agree.
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