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was a raiyat fo r  a  term o f  years, and a  raiya t cannot 
create a tenancy righ t in favour o f  another extending 
his ow n term. F or all considerations w e think that, 
a fter the exp iry  o f  the lease not on ly the lessee 
defendant N o. 1 but all the defendants, w ho m ay have 
been holding the land under a settleinent; m ade by him , 
must be treated as trespassers [Mahanth Jagamath 
Dass Y. Janki Singh (̂ ) ] . A s the landlord  is therefore 
entitled  to recover khas possession o f  the land, the 
defendants are also liable fo r  mesne profits.

The appeal must, therefore, be dism issed w ith  
costs to the p la in tiff respondent only w ho has contested 
the appeal.

'T h e  rem ainder o f  the judgm ent is not m aterial 
to this rep ort.]

B ucknill, J .— I agree.
A f f e a l  dism issed.

1922.

JOGENMIA
SlNG-H

V.

M aharaja

K e s h o

P e a s a o
S i n g h .

J-WALA
P r a s a d , J ,

APPELLATE CIYIL.

Before Daiason Miller, C. J. and MulUck, J. 

e^ACxAEMAL MABWAEI
V.

LACT5MTSABAN MISIE.
Appeal— Umitation— t̂erminus a quo—judgmGnt signed 

hut not ffonounced until a later date— Code of Ciml ProcGdure, 
1908 (Act V of 1908), Order X X, rules 1 and 1--Limitation 
Act, 1908 (Act IX of 1908:., Schcduh 1, Article 166.

A decree shoukr bear the date on which the judgment is 
delivered in open Court and the period oMimitation for an 
appeal runs from that date and not from the date on which 
the jiidgment is written and signed.

“ The day on which judgment is pronounced ’ ’ (Order 
XX, rule 7, of the Code of Civil Procedure 1908) is the 3a,y on 
which it is pronounceci in open Gourt under rule 1.

The fa cts  o f  the case inatesrial to this ref)ort are 
stated in the judgm ent o f  Dawson M iUer, 6 .  J . \;

'  (1) (1922) I. iT b . I P^. 340j 81,

1922. 
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1922. Susil Madhab M ulliek  and N ofendra  N ath Sen,
S a g a u m a l for  tlie appellant.
Marwabi Satya Saran Bose, fo r  the respondent.

D a w s o n  M i l l e r ,  C, J.— This is a question o f  
 ̂ ' lim itation. The case was heard before^ the learned 

mS b!  D istrict Judge o f  Bhagalpur on the 6th January, 1922.
0. j /  On the 8th January after the hearing the learned J udge 

left Bhagalpur for Dum ka to hold sessions there. On 
the 17th January he appears to have w ritten  a judgm ent 
and signed it but this was not com m unicated to anybody 
and certainly not delivered in open Court as prov ided  
by Order X X ,  rule 1. On the 4th February he returned 
to B hagalpur and on the 10th February a decree w as 
prepared after the signatures o f  the pleaders on each 
side had been taken. N obody apparently knew  any
thing about the j udgment having been written or signed 
by the learned Judge until the 10th February and in  
fact as the learned D istrict Judge him self says there 
was no delivery o f  judgm ent in Bhagalpur before th a t . 
date ; nor does it appear that there was any delivery o f  
judgment anywhere else. The appeal in this case was 
filed on the 18th M ay and the question arises whether 
that was w ithin the 00 days prescribed by A rtic le  156 
o f the L im itation  A ct fo r  an appeal to the H igh  Court. 
The rules pi‘ovide in terms that judgm ent shall be

■ pronounced iu open Court either im m ediately a fter the 
case has been heard or on some future date o f  which due 
notice shall be given to the parties or their pleaders. 
Tt is contended by the respondents that the judgm ent 
having been written by the learned Judge and signed 
on the 17th January although it was not pronounced 
on that date the lim itation poriod runs from  that day.
T entirely unable to accept this view. There was 

.in fact no judgm ent delivered until it was pronounced 
in open Court according to the rules. The decree was 
prepared on the 10th February and I  understand it 
was dated the Itth  January, the day unon w hich the 
iwdgment was written and signed by the learned Jtidcye 
filthough not communicated to anybody. U nder the 
L im itation A ct the period  o f  lim itation  begins from



the date o f  the decree or order appealed from  and under 
O rder X X ,  ru le 7, the decree shall bear date the day S agaem al

on  w hich  the ju dgm en t was pronounced. T herefore, maewari 
even i f  the decree was dated the 17th Jan u ary  that lachmisauam 
date in fa ct was altogether w rong because at th at tim e Misru. 
no judgm ent had  been pronounced at all and whatever dawson 
the date m ay be upon the fa ce  o f  the decree it  ought Mnxm, 
to be dated the 10th February w hen.the judgm ent w as 
pronounced. In  these circum stances it  seems to 
me quite clear that the period  o f  lim itation  begins from  
the 10th February. T h e appeal in  fact, w as filed m ore 
than 90 days a fter the 10th February but it appears 
from  the report o f  the learned D istr ict  Ju d ge  that an 
app lica tion  fo r  copies o f  the judgm ent and decree was 
m ade on the 30th Jan u ary  although at that time 
judgm ent had not been pronounced an d  no decree was 
draw n  up, and  on the 21st February, the copies w ere 
supplied . T h erefore  the tim e occupied  in  obta in ing  
copies o f  the ju dgm en t and decree betw een the 30th 
January  and the 21st February, ought to be deducted 
but as the lim itation  p eriod  d id  not begin  to run until 

. the 10th February the p eriod  between the 10th and 21st 
February m ay be deducted in this case. I t  w ould  
fo llow , therefore, deducting  these days, that the appeal 
w as entered in  tim e. F or the purposes o f  lim itation  
it  seems to m e that it  is im possible to hold , having 
regard  to the Statutes to which I have referred , that 
the date o f  the judgm ent should be any other than that 
upon which judgm ent is pronounced in Court when tbe 
parties know the effect o f  that judgm ent and whether 
it  w ou ld  be necessary fo r  them  to appeal or not. T here 
m ay be cases, I  can conceive, where the judgm ent, has 
not been properly  pronounced in open C ourt, w hen, fo r  
exam ple, a Ju d g e  dies a fte r  having w ritten  and signed 

. h is judgm ent or there m ay be other cases in w h ich  the 
fa ilu re  to pronounce judgm ent in  open C ourt m ay be 
a mere irregu larity  w h ich , under the provisions o f  the 
C ode is not fa ta l to  the va lid ity  of; the judgm ent. In  
the present case, how ever, it seetns to m e im possible tb 
h o ld  that th 0  period  o f  lim itation  cou ld  begin  before 
in  fact the parties w ere awar^ by  the pronoiincem ent
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1922. o f  jnclgment in open Court, w hat the judgm ent in fa ct  
was. W e are told  that in m any cases it is not the 

makwari practice to pronounce judgm ent in open Court. I f  
LACHMSATiAijthat is so I  can only say that it is a  direct breach o f  

Mmu. the practice la id  down in  O rder X X ,  rule 1, and in  
Dawson all cases in m y opinion  that rule ought to be com plied  
millee, ^vith. The appellant is entitled to his, costs o f  this 

application  wiiich has been strenuously opposed by the 
respondents.

M u l l i c k ,  J.'— I  agree.
A f'p lica tion  granted .
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1922.

A P P E L L A T E  G IY IL .

Jnhj, 4.

Before Coutts and Das, J J ,

SAIYID FA.ZAL KABTM
V.

MUaSAMMAT BIBI EATMATUL KUBRA.^
Prc.-enipti(.m-~-(iq)pUccdion. of custom of, to non-Maho- 

'inedam—wUether hecamcs part of the 'personal law..
Wliere, by custom, the law of ].)re-eiii])tion applies aiiiong 

nqn-Malioinediins in a certain area-j it does not become a part 
of tlie personul law of auch persons.

Byfnafh PcrsJtad v.. Kopihnon SinghO-), referred to
Therefore, when ii non Mahomedan who is amenable to 

the law,of pre-eniption in a piirticnlar locality is the owner of 
!i property in another locality where a siniilar cnstom exists, 
he is not necessarily amenable to the custom in the latter

Huree Churn Surmali v. TJioma.s Ackroyd{^) , nnd 
Piwas Nath Teumri V. Dhani Ojha(^), tet&rTedL to.

A ppeal by the defendant.

Appeal from Appellate 'Deftree No. 307 of 1921, from a decision of Lalft 
Damodar Prashad, Stibordinate Judge of Patna, dated the .20th Novem'ber,
1920, confirming: a decision of Babu Krishna Sahay, Mumif of Patnaj date-d 
the 28tli Febn.Tary, 1920. ' : '

0  (1875) 24 W. E. 96. (2) (1871) 18 W. E. 441,
W  (1905) I. L . K  32 Oal. gsa


