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A P P E L L A T E  C IY I L .

Before Jicala Prasqd and Buckmll, J.J.

JOaBNBRA SINCtH  
1922. V.

MAHAEAJA KESHO PRASAD SING-H.*

Zerait— lessee of, iLliether can confer rights of occupancy.
A lessee o f zerait land for a, term o f years Gaiinot. crea,te 

i.i] such laud rights of tenancy which w ill continue after the 
expiry of the term of his own lease.

Mahanth Jagarnath Dass y. JanJci Singh (1), Binad Lai 
Pakrashi v. Kalu Parmanih (2) and Kuman Das V, Gulam All 
Nadaf (S), referred to.

A pp ea l by the defendants.
The plaintiff sued to eject 46 defendants from  

certain zerait land in w hich  the latter claim ed ra iya ti  
interests mider settlements from  a person w ho had 
been a lessee o f  the zerait land fo r  a term o f  years. 
Some o f the defendants also claim ed portions o f  the
land as their gujashta  holding. The tria l C ourt
decreed the suit and 25 o f  the defendants p re ferred  
the present appeal.

The. facts o f  the case m aterial to this report are 
stated'in the judgm ent o f  Jw ala  P rasad , J .

Lakshm i Nurain Singh  and G our Chandra P a l, 
for the appellants.

Shiva Saran Lai, K ulw ant Sahay and  N irsu
.¥aram for  the respondents.

JwALA P r a sa d , J .—-T h is  appeal arises out o f  
a suit in ejectment.

. The plaintiff is the M ah ara ja  o f  Dum raon. 
Briefly speaking his case is that the land in  suit

* Appeal from OriKmal Decree No. 70 of 1919, from a decision of 
Maulavj Saiyid 01131115 Hasiia-in, Subordinate Judge of Shahabad, dated the 
28th November, 1918.

(1922) I. L. B. 1 Pat. 340 j 49 I. A. 81.
(2) (1893) I. L. R,. 20 tJal 708, F. B. (3) (1920) 57 Ind. Cas. 323.
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1922.m easuring about 125 bighas, situated in  tw o m auzas 
called K atar an d  B atra  is h is zeraip. lan d  know n as jogendha 
D eori zera it  land, and w as let out from  tim e to  tim e 
fo r  a fixed term  o f  y ea rs ; the last lease w as in  favou r maharaja
o f  N akchhedi L a i and Earn B ahadur S ingh , from  
1307 to  1316; that on the exp iry  o f th is lease it  w as Sxngh.
again  given to  R am  B ahadur Singh under the orders jwala^
o f  the Court o f  W ards w h ich  was then in  charge o f  3.
the estate, fo r  three years from  1317; that defendants 
1 to 46 are residents o f  the same village and are related 
to each other and they in  collusion  and w ith  the consent 
o f  one another took various proceedings w ith  a view  
to establish their ra iya ti claim  to the land in su it and 
to the pre ju d ice  o f  the p laintiffs , and refused to give 
up possession a fter  the exp iry  o f  the lease in  sp ite  o f  
the notice served upon  them. The p la in tiff therefore 
brought the present action  in  the C ourt o f  the 
Subordinate J u d g e  o f  Shahabad, fo r ' recovery  o f 
possession o f  the land in  dispute and fo r  mesne profits.

The C ourt below has decreed the p la in tiff ’s suit 
fo r  possession d irecting  the amount o f  m esne profits 
to be determ ined later on, evidence on w h ich  w as 
reserved.

There w ere 46 defendants in  th is case; som e o f  
them d id  not enter appearance and som e d id  not contest 
the p la in tiff’s claim , and some o f  them claim ed portions 
o f  the disputed lands as their gu jash ta  hold ing.

The defendants, 25 in  number, have appealed  to 
this Court and repeat the contentions w h ich  were m ade 
on their beh alf in  the C ourt below and d isposed  o f  by 
the learned Subordinate Ju dge. T hey d ispute the 
finding o f  the C ourt below  that the land  in  d ispute  is 
their zera it land.

The land has been described as z em U  in  a ll the 
kahuliyats  whereby the land  was in  possession  o f  the 
lessees from  tim e to tim e. The first kabuliyat is 
the 20th Ju ly , 1872, fo r  1280 to 1286, executed by H ari 
Singh. The second is dated the 27th M!aV^
1879, executed by G op i Ratit, fo r  1287 to  1296. 
th ird  kaluU yat is dated the l8 th  A -pn l, 1888, e & u te d



1922. N akchted i L a i and E a jp a t  S ingh, fo r  1296 to. 1306.
fourth  Jcab'uUijat is dated the 23rd  June, 1899, 

Singh' executed bv N akchhedi L a i and R am  B ahadur S ingh , 
nr̂ HARAJA defendant No. 1, for  1307 to 1317. A ll these Jcahuliyats 
“  kmho’ describe the land sbs zerait o f  the prop rietor, the lessee 

^moK. Slaving covenanted not to
“ Sub-let the leasehold property on hathana settlement unless the 

JwAi-A proprietor permits him to do so and that on the expiry of the term of 
hasai>, J. proprietor shall be at liberty to settle the land with whomso

ever he may like. ”

The lessees Avere further proh ib ited  from  planting any 
tree themselves or through anybody else. This was 
obviously w ith  the ob ject o f  preserving the cultivable 
nature o f  the land, for  the plantation  o f  such perm anent 
trees w ould im pair the character o f  the land fo r  
cultivation  purposes. In  the body o f  these kahuliydts 
the land is described, in places more than one, as the 
■zerait o f the proprietor and the ob ject o f  the covenants 
in the lease was to preserve that character. R am  
Bahadur Singh, defendant No. 1, w ho is one o f  the 
executants o f  the last kabuliyats  cannot in  face  o f  these 
covenants in the docum ent contend that the land in 
suit was not the zem it  o f  the prop rietor, or that he or 
any o f  the lessees had any righ t to settle the land fo r  
terms exceeding those o f  their own.

The Diim raon R a j Treasury chalan, dated the 26th 
M ay, 1909, shows paym ent o f  rent o f  the land  in 
dispute in the treasury o f  the R a j. I t  describes the 
land as zerait K atar and B arah  B atra . This chalan  
bears the signature o f  lessee R am  B ahadur S ingh , 
defendant N o . 1. Even the rent-receipts filed on behalf 
of the defendants describe the lan d  as z e r a it ; in  som e 
o f the receipts the tenants have been described as 
sKihnidars, in some thiTcadafs and. in  oth.ers as 
f oted(ir$. The oral evidence adduced in this case also 
shows that the land w as com m only know n as the D eori 
zerm i. Even the defendant, w itness N o. 2 , a  son 
o f  the form er lessee, and the lessee h im self fo r  a pretty  
long tim e adm itted in  cross-exam ination, that the lanii 
in suit is called th& zerait land. M r. Lakshm i N drain  

eonteiided that Jhe descrip tion  in  th « habuUyais
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1922.and in  tlie reiit-receipts only showed that the B a d h a r______
in  w hich  the land lies is called zera it, but that the jogendba 
land itself is not zera it in  the true sense o f  the term 
as referred to in C hapter X I  o f  the B engal Tenancy M-AHABAJA 

Act.- The learned Subordinate J u d g e  has pointed  out 
that it is true that in  this case the lan d lord  has not singh. 
been able to prove that the land in  question was t^axa 
cultivated as zemit b y  the proprietor h im self w ith  pbasad, j. 
his ow n  stock and by  h is ow n servants fo r  twelve 
continuous years im m ediately before the passing o f  
the A ct  as is required by elause {a) o f  section 120; but 
that the land w as recognized by v illage usage as 
p rop rie tor ’s zera it  land , as is required by clause (b) o f  

' the section.
N ow , tw o o f  the leases are o f  a p er iod  before  the 

2nd o f  M arch  1883, and these kabuliyats  show that the 
land in  question w as let out as p rop rie tor ’s private or 
zera it  land. The descrip tion  o f  the lan d  therefore in 
these exhibits assum ing fo r  the sake o f  argum ent that 
it  referred  to  the B adhar, shows the n otoriety  o f  the 
land in  the loca lity  and is evidence w h ich , under the 
section, m ay be considered as p ro o f o f  the character 
o f  the lan d  being zerait. W e  therefore agree w ith  the 
v iew  o f  the C ourt below  that the land in  d ispute has 
been proved to be the z e m it  land o f  the p la in tiff.

M r. Lal'shrtii. 'Narain Singh  -then contends that 
even i f  the land  w ere zera it land, the appellants 
acqu ired  tenancy rights by being in  possession thereof 
as tenants fo r  a long  period , more than twelve years 
p r io r  to the institution  o f  the suit. T h is contention 
is based upon the rent-receipts filed in  this case.' AH 
these receipts are o f  the tim e o f  the lessees. There is 
no receipt o f  a p rior  date. These defendants claim  
that they w ere let. in to the occupation  o f  the lan d  hy 
the lessees o f  the D um raon R a j from  tim e to tim e and, 
although they d id  not take any settlement d irectly  from  
the H a  j ,  they are: entitled to Glaim the tenancy righ t 
against tl>e :E a j. The proposition ' piit fo r w a r d -b y  

 ̂ ';M r. Lakshm i Marmn SiThgfi to
fundam entally  ;,nn&o|ind;-; -  Tenaitc^' iS ' created



i m  contract, either express or im plied , Jaetween the land-
joGBNDBA lord and the tenant, or by statute. In  the J)resent case

Singh there was no priv ity  between the R a j and the
defendants There was, therefore, no tenancy created 

kesho by contract.- The lessees had no authority  to settle the
sSgS lands and to create raiyati interest therein. _ T herefore
twala Dumraon Ra.j, proprietor o f  the land, is not bound 

by the settlement made by its lessees in excess o f  the 
rights conferred upon them by the severalleases. N ow , 
their possession over the land fo r  a number o f  years 
would not in the least create by statute anjr tenancy 
ri^ht in them as against the D um raon E a j, inasm uch 
as there must be at the inception a tenancy created by 
a contract bet'ween the landlord and the ten an t; and 
liolding possession o f the same as a tenant o r  raiyat 
for  a continuous period o f  twelve years m ight under 
the statute called the Bengal Tenancy A ct  create a 
right o f  occupancy against the w ill o f the landlord . 
As observed above, these defendants d id  not take any 
settlement o f  the land directly  from  the M ah ara ja , 
nor was there any acquiescence on the part,, o f  the R a ja  
ill their holding possession o f  the land. A fte r  the 
esp iry  o f  the lease no receip t has been  granted by  the 
lia .j. and there was therefore no recognition  and 
consecjuently no im plied  contract o f  tenancy in  favou r 
o f the defendants.

M r. Lakshm i Narain Singh m lied  upon the w ell- 
known case o i Binad Lai P akrash i v. K a lu  
Farmanilt support o f  h is contention that,
althouo’h the lessees o f  the ^eraii^ land had no occupancy 
right themselves, and were merely trespassers a fter the 
expiry o f  the lease, yet the righ t created by them in 
favour o f  the defendants w ill be b inding upon  the real 
proprietor, the M aharaja  o f  Dumiraon. I  have tr ied  

quote the essence o f  that ru ling  in  the w ay th at 
M r. La& slm i Narain Singh  put it  so as to m ake it  
applicable to his contention ; but that is not th e essence  
o f  the rulingj nor is that prin cip le  deduoible either 
directly or by im plication  from  anything observed by
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their Lordsliips in  that case. There the title  was 
unknow n. , The m an in possession o f  the subject-m atter jogendra 
and exercising all the pow ers and functions o f  a title- 
holder made settlement w ith  tenants w ho bond fide Makatiaja
believed that the lessor had title in him . I t  ultim ately
turned out that the lessor was only a trespasser, and
that the real proprietor was a th ird person. H ere
tliere w as no m istake as to the rights o f  the lessees w ho prasad, j .
are said  to have granted the ten an cy ' right to the
def ciidants. I t  was well known that the proprietor o f
the land was the M ah ara ja  o f  Dum raon. I t  was
equally known that the lessees had  only lim ited  interest
for  a fixed term o f  years, Therefore the prin cip le  o f
that ru ling w ill not app ly , and it was pointed ou t in
a later case, w hich  I  appropriated  in my decision in
the case o f  K im a n  D as  v. Gulam AH N adaf p ) that
the case o f  Binad Lai P akrash i y. K alu  Parm anik  0 ,
“  is an encroachm ent upon  the ordinary rule o f  law , 
viz ., a grantor is not com petent to con fer upon  the 
grantee a better title  than w hat he h im self possesses 
and it must be cautiously applied  and is n ot to be 
extended.”  The result w ill be disastrous i f  the 
decision in that case were extended to app ly  to the facts 
o f  the present case. A  lessee then holding fo r  a term  
o f  years, say fo r  five years, w ho a fter the ex p iry  o f  
that term  ceases to hold  the land, w ill  u pon  the 
contention o f  M r. Lahslim i 'Namin S ingh  be able to 
grant a perm anent r igh t o f  tenancy to a th ird  person 
w ithout the perm ission and know ledge o f  the landlord.
N othing w ill be m ore profitable than to take a  lease 
o f  short term and to settle it on large prem ium s w ith  
th ird  persons g iv in g  them permanent righ t o f  occupancy 
against the landlord. The proposition  is preposterous.
H ere, the lease o f  defendant N o. 1 expired  in  1917 and 
was extended by perm ission o f  the Court, o f  W ards, 
which then had charge o f  the property, t i ll  1319 Fasli,
A fte r  the expiry  o f  the lease defendant N o. 1 became 
a trespasser. A ll  sub-tenants described as shikm idars, 

'ih ikadars m d  joted ars  (call them hy whatever term you
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1922. like) must also go with, the lessee, defendant N o. 1. 
joGENDBA They d id  not ever  acquire the righ t to rem ain on the 

Singh land even fo r  a moment beyond w hat defendant N o. 1 
maiw’haja had. The title was derived from  defendant No. 1, 

Kesho and the previous lessees, and their title extingu ished 
SraGH? also w ith the title o f  the form er.. ' Therefore the rent 
jwALA i’eceipts in the present case do not help the defendants.

PEAS.U3, j. survey entry in  the record -o f-righ ts w as then
relied u pon ; but this entry also does n ot help the 
defendants, for  in respect o f  the K atar land the righ ts 
o f  the defendants have been described as qaim i zera it, 
and in respect o f  the land in  M auza  B arah  B a tra  the 
defendants 1 to G, the lessees, are shown as h old in g  
tile land as their hakasht, some in their ow n possession 
and most o f  it in  possession o f  the rem ain ing  
defendants. Therefore the survey entry described the 
land as zerait and the hakasht o f  defendants 1 to 6, 
the lessees. I t  cannot in  any w ay support the claim  o f  
the defendants. The e fe c t  o f  this survey entry w ould 
seem to have been nullified by the decision o f  this C ourt, 
dated the 27th M arch, 1916, in a proceeding by the 
defendants against the p la intiff. The defendants 
appellants in the present case disputed the r igh t o f  the 
M aharaja  to d istrain  the crops fo r  arrears o f  rent 
describing the land as having been settled w ith  
defendant N o. 1, the lessee .. The contention o f  the 
defendants was, in that case as in  the present one, 
that they were the tenants o f  the land and that the 
defendant No. 1 was tenure-holder and consequently 
the distraint proceedings, w hich  app lied  on ly to the 
case o f cultivating tenants, w ere illegally  instituted by 
the M aharaja . I t  w as held there tha t̂ the cu ltivating  
tenant was Ram  Bahadur Sin^h, lessee, w ho was 
defendant No- 2 in that case, and  that the defendants 
appellants in  the present; case, the appellants before  
iis, eoiild not claim to be tenants o f  the land as hold ing  
directly under the M aliar^ ja . The leases in  the' 
present case were a ll construed as con ferrin g  only the 
right o f  cultivation in  the land in  suit upon  the lessees 
including defendant N o. 1. In  this view  th e  lessee
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was a raiyat fo r  a  term o f  years, and a  raiya t cannot 
create a tenancy righ t in favour o f  another extending 
his ow n term. F or all considerations w e think that, 
a fter the exp iry  o f  the lease not on ly the lessee 
defendant N o. 1 but all the defendants, w ho m ay have 
been holding the land under a settleinent; m ade by him , 
must be treated as trespassers [Mahanth Jagamath 
Dass Y. Janki Singh (̂ ) ] . A s the landlord  is therefore 
entitled  to recover khas possession o f  the land, the 
defendants are also liable fo r  mesne profits.

The appeal must, therefore, be dism issed w ith  
costs to the p la in tiff respondent only w ho has contested 
the appeal.

'T h e  rem ainder o f  the judgm ent is not m aterial 
to this rep ort.]

B ucknill, J .— I agree.
A f f e a l  dism issed.

1922.

JOGENMIA
SlNG-H

V.

M aharaja

K e s h o

P e a s a o
S i n g h .

J-WALA
P r a s a d , J ,

APPELLATE CIYIL.

Before Daiason Miller, C. J. and MulUck, J. 

e^ACxAEMAL MABWAEI
V.

LACT5MTSABAN MISIE.
Appeal— Umitation— t̂erminus a quo—judgmGnt signed 

hut not ffonounced until a later date— Code of Ciml ProcGdure, 
1908 (Act V of 1908), Order X X, rules 1 and 1--Limitation 
Act, 1908 (Act IX of 1908:., Schcduh 1, Article 166.

A decree shoukr bear the date on which the judgment is 
delivered in open Court and the period oMimitation for an 
appeal runs from that date and not from the date on which 
the jiidgment is written and signed.

“ The day on which judgment is pronounced ’ ’ (Order 
XX, rule 7, of the Code of Civil Procedure 1908) is the 3a,y on 
which it is pronounceci in open Gourt under rule 1.

The fa cts  o f  the case inatesrial to this ref)ort are 
stated in the judgm ent o f  Dawson M iUer, 6 .  J . \;

'  (1) (1922) I. iT b . I P^. 340j 81,

1922. 

June. 29


