
1922. members of the unlawful assembly of another offence, 
Ram pRrsAD Jioi’ the learned Assistant Government Advocate 

swGH been able to refer us to any such case, and it seems to 
me clear from the section itself that if a member of an 

empebob. unlawful assembly is to be found constructively guilty 
Ooutts, j. of an offence under section 149 it must be the same 

oft’ence of which the principal is guilty and not some 
other offence. I f the members of an unlawful assembly 
are not guilty of the same offence as the principal the 
only reason why they are not guilty is because they do 
not come within the terms of section 149. I f  then 
the rest of the appellants are not constructively guilty ̂ 
of the same offence as Sam Prasad, they cannot be found 
guilty under section 149 at all. This being so they 
must be acquitted of the offence under section 304/149. 
They are, however, guilty under section 147, and under 
this section I would sent:ence them to rigorous imprison­
ment for two years each. ■ In the result then the appeal 
of Ram Prasad is dismissed and the appeals of the 
other appellants are allowed to this extent that their 
convictions and sentences under section 304 /149  are 
set aside but they are convicted under section 147 and 
sentenced to rigorous imprisonment fo r  two years each 
under this section.

I )AS, J .“~ I  agree,
Order modified. 

APPELLATE CRIMINAL.
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Before Goutts and Das, J J .

i m  JAGDEo m a u

, KING-ItlMPBROR.*
Hostile witness—’■q.uestmi in nature of cross-examincubion 

put to proseouiion witness by pfoseoutor, admissihility of—  
„ of Court:

No. 98 of 1922, from a conviction and sentence passed 
Esq., Sessions Judge of Shahabad,. dated &©



The prosecutor is not entitled to put to a witness called 
by him a question in the nature of cross-examination unless Jagdeo
and until the witness luis been declared hostile, and, if put, Singh
such question, and the answer are inadmissible.

It is the duty of the Court to see that such a question Empekob. 
is not put.

Tlie facts o f  the case m aterial to tills report are 
stated in the jiidgineiit o f  Coiitts, J .

G onr Chandra P a l, fo r  the appellant.
H. L. Nandkeolyar, A ssistant Governm ent 

A dvocate, fo r  the Crown.

CouTTs, J .— The appellant in this case, Jagdeo 
S ingh, has been convicted by the Sessions Jndg^e of 
Shahabad, under section 302 o f the Ind ian  P enal Code, 
and has been sentenced to transportation for life on 
a charge o f  shooting his father, M atad in  S ingh, about 
noon on the 15th o f  January last. .

The case fo r  the prosecution is that on the m orning 
o f  that day M atad in  Singh  was w ork ing  at his kaluJiar 
(place where sugarcane is pressed). A t  about noon 
one Beni Singh met Jagdeo  going tow ards the kaluhar 
carrying a gun  and a taversack . Shortly  a fterw ards 
he met Barham deo Singh, a cousin o f  Jagdeo, running 
tow ards the Icalnhar, he asked him  w hy he was running 
and Barham deo told him. that there had been a quarrel 
between Jagdeo and h is  father and that Jagdeo  had 
gone and got his gun. H e asked B eni to jo in  him  in 
running a fter Jagdeo w hich  he did. W h en  they came 
near the kalnkar th e y :saw  Thakur Singh  “  try in g  to 
s t o p ”  Jagdeo. M atad in  called out “ Jagdeo  is 
always .troubling me i f  he k ills me he w ill suffer fo r  i t  
afterw ards Thereupon Jagdeo poin ted  h is gun 
at M atadin , fired,it and M atad in  f^ l̂l dow n w ounded in  
the chest. A t  this tim e B achli A h ir , Thakur Singh,
G arjan  Busadh, and B ekha A h ir  had come, to- tlie 

: kakihar, Jagdeo  reloaded, h is gun and w ent off td-wards 
the south, . .M atadin w as then found to.be dQad> B m ,i 
told D w arka A h ir , C haukidar, w hat h ad happened and 
D w arka a fter go in g  to the place and finding M ataditi
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1922. (iead went off to the thana and la id  a first in form ation
jAGDEo The Sub-Inspector went to the spot and a fter  m aking

Singh the inquest and sending the dead body fo r  f o s t  m ortem
itoG- exam ination he began his enquiry. Jagdeo  w as not

empeeor. to be found and when his house was searched there was 
C om , j. no trace o f  the gun or the haversack, but on the 30th o f

January a ^un and a haversack were fou n d  by one B a li 
K o ir i, a resident o f  C haugain, s ix  milesi from  the 
accused’s village, in his sugarca,ne field. A  w arrant 
and su b se q u e n \ l7 prc.clamation and attachm ent w ere 
issued against Jagdeo and he eventually surrendered 
I  m ay m ention that Jagdeo had apparently  served in  
the army. The reason assigned by the prosecution  fo r  
the com m ission o f  the crim e is that Jagdeo ob jected  to 
his father keeping a wom an in the village.

So fa r  as M atadin ’s death is concerned there can 
be no doubt that he died from  the effects o f  a gunshot 
w ound in the chest w hich traversed the low er h a lf  o f
the le ft  lung, the le ft  ventricle o f  the heart an d  its
covering, the root o f  the le ft  lung up to the spine at 
the fifth  dorsal vertebra. A  portion  o f  a bullet was 
found in the w ound and the shot appears to have been 
fired from  a distance o f  ten to fifteen yards.

The question is whether Jagdeo fired the shot'. 
The most im portant evidence in  the case is the evidence 
o f  the witness Beni Singh. This w itness’s evidence 
is to the effect that on the m orning o f  the day  o f  
occurrence he had been w ork ing  at h is sugarcane press 
and as he was going  tow ards his home he m et the accused 
going towards his fa th er ’s halnJiar carrying a gun  and 
a khaki-coloured haversack. The witness went on  and 
a little a fter he met Barham deo Singh  w ho was running 
after Jagdeo. H e asked him  w hy he w as running and 
Barhamdeo told  him  that there h a d  been a  quarrel 
between Jagdeo and his father and th at Jagdeo  had 
gone fo r  his guri. H e jo in ed  Barhamdeo* in  runn ing

■ alter Jaffdeo when they got near the kaluliaf 
saw Thakur "  trying to stop ”  Jagdeo and presently 
saw Jagdeo shooting his father. F or corroboration  o f  
this eTidence the prosecution  relies on- the evidence o f
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1922.
three witnesses, J a g a t K ahar, Ram esliw ar A h ir  and 
K ada ru  S ingh . J ag at says he saw  Jagdeo  g o in g  Jagdeo 
tow ards the kaluhar w ith  a gun shortly before  he heard ' 
the shot; Ram eshw ar A h ir  deposes to the same effect; K i n g -  

and K adaru  S ingh  says that a fter he heard the shot^he Em.peb.or, 
went to M atad in ’s kaluhar and saw Jagdeo  there w ith  Codtts, j. 
what he thought was a g u n ; the w itness, how ever, does 
not appear to be quite sure o f  this as h is sigh t is 
defective. The learned A ssistant G overnm ent 
A dvocate contends that this is reliable evidence and 
should be believed and that w ith  certain  other evidence 
and circum stances on w hich  he relies it is sufficient to 
substantiate the prosecution  case.

The question  is whether it can be believed and it 
has been m ade im possible fo r  us to come to a decision  
by tfie w ay in  w hich  the case has been conducted. A s 
I  have already indicated  B en i's  evidence,ig  the most 
im portant evidence in  the case and i t . is attacked on 
three m ain grounds : ( l )  that B eni has a m otive fo r
deposing against J a g d e o ; (^) that he has g iven  difierent 
accounts as to  the distance from  which, he saw the 
occurrence; and (5) that his evidence is inconsistent 
w ith  the evidence o f  five witnesses w ho have been 
ex.amined fo r  the prosecution.

F or reasons w h ich  w ill presently appear I  do not 
propose to discuss the first point. The second ground 
fo r  disbelieving B en i’s evidence is that he stated in 
his evidence in  Court that he was one rassi aw ay from  
the kaluhar at the tim e the shot w as fired whereas to 
the police he stated that he was at a distance o f  10 
highas ov about 400 yards, and it is urged  that as there 
were crops, bushes and trees round the kaluhar it  is 
im possible that Beni could have seen the occurrence.
I t  appears from  the m ap w hich has been prepared  in 
the case that there w ere crops, bushes and trees round 
the kaluhar but the learned Sessions J u d g e  does not 
appear to have considered the q u e s t io n 'o f  the place 
from  w h ich ' B eni is supposed to have! seen the 
occurrence or  whether i t  w as possible fo r  h im  to have 
seen it. There is no evidence on  this p o in t M d  the
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1923. niap prepared by the Sub-Inspector is useless. _  There
jagdeo ^  is also noth ing on the record to show  w here B en i is 
 ̂Singh supposed to have met Barham deo. These are very
King- im portant points which are essential to a proper
iMEuioB. decision o f  the case.'

Sotos, j . The . next ground on w hich  w e are asked to d is ­
believe B en i’s statement is that his evidence is 
inconsistent w ith the evidence o f  the five^ w itnesses, 
Thakur Singh, B achli A h ir , R ekha A h ir , G a rja n  
Dusadh and Barham deo Singh w ho have been exam ined 
for  the prosecution in th is 'case . A ll  these witnesses 
are said by Beni to have w itnessed the, occurrence;, 
further Barham deo is said to be the m an w ho met 
Beni, told him about the quarrel and asked h im  to go 
with him ; and Thakur is said by B eni to have taken 
an active part in try ing to stop Jagdeo from  firing. 
They all, however, in C ourt depose that they know  
nothing about the oocurrence and that the}?" d id  not see 
Jagdeo either before or a fter the occurrence. T h e  
Sub-Inspector states that they made im portant state­
ments to him. In these circum stances the obvious 
course was for the prosecution to declare them hostile 

,vfitnesses and ask to be allowed' to cross-exam ine them. 
I f  the Court allowed this they could then have been 
cross-examined and their evidence could have been d is ­
credited. W hat was done, however, w as that in the 
case o f each o f  tho witnesses, T hakur, B ach li, Rekha 
mid G arjan , the prosecution put a question w hich  could 
only have been allowed in cross-exam ination. In  the 
case o f  Thakur the question was

Bid joti tlien say (thali is to tlie police) I saw the dead body of 
Ifataditt Singh and I saw Jagdeo Singh with a gtin?’,’

to which the witness replied,

It  was clearly not open to  the prosecution to p u t a 
question o f  this nature to the w itness w ithout declaring 
Iiiia hostile and cross-exam ining him  and it was im - 
j>ropeT to allow  the question. - ^
question and answer were inadm issible and they' cariiiot 

i taken into @on§kleration. So fa r  as the witnosse^
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E m peeo u .

C0UTT8, J,

B acilli A liir , Reklia A h ir  and Ga.rjaii Dusadli a r e _____ _
concerned we do not know  w hat tlie question asked by jagdeo 
t]}8 prosecution was but the replies o f  E ach li and R ekha 
were,

“ I did not tell the police that I had seen Jagdeo.”

aiid the reply o f  G ar j an was,
“ I did not tell the police that I saw J&grJ&o Singh going towards 

south with a gun.”

T his evidence is not only inadm issible but it is useless 
for it could not assist the C ourt to ju d ge  whether the 
witnesses were denying statements made to the Sub- 
Inspector or not. A s  to the witness Barham deo he w as 
not asked any question about what he said to the policp 
and the reason w h ich  the learned Sessions Ju dge gives 
for  disbelieving h is evidence is that from  his dem eanour 
it appeared to h im  that he was concealing som ething.
The learned Sessions Judge, however, m ade no such 
rem ark at the tim e o f  recording the evidence. T he 
result o f  this is that w e have no means o f  ju d g in g  
whether these witnesses should be believed or not. I f  
they have deposed falsely  in  C ourt their evidence could 
be discarded and the case decided on the rest o f  the 
prosecution evidence. A s  it  is, however, we have 
also these witnesses whose evidence we have no means 
o f  testing.

There is other evidence on the record and there are 
m any circum stances w hich i f  w e were to  decide the case 
now  we w ould have to consider, but I  da not propose 
to discuss the case further because in m y op in ion  it  
has been so u n satisfactorily  conducted th a t the on ly  
course open to us is to  d irect a retrial.

I  w ould accord ingly  set aside the conviction  and 
sentence and rem and the case fo r  retrial. The case 
w ill be transferred  to the Sessions Ju d g e  o f  Saran 
fo r  trial.

D a Sj'J.'— I agree.

Cojse rem anded fo r  retrial.


