
VOL. I-l PATNA SERIES. 753

APPELLATE CRIMINAL,

Before Coidts and Das, J J .

BAM PEASAD SINGH 1922.

t?. Jum  ̂ 16.
KING-EMPEEOB.*

Penal Code, 1860 (ict X L V  of 1860), section U9-~Eiot-~  
one member of unlawful assemUy convicted of murder, whether 
others may he convicted constructively of causing culpahte 
homicide not amounting to murder.

Wheie the principal offender in a case of rioting is (jon- 
victed of an offence the others cannot be held to have com­
mitted constructively an offence different' from the offenea 
found to have been committed by the principal offender.

Therefore, where the principal offender was conyicfed 
under section 302, held, that fee others could nol 
convicted under section 304 read with section 149.

The fa cts  o f  the case mafterial to  th is rep ort ar# 
stated in  tlie judgm ent o f  Contts, J .

( t o u t  Chandra P a l, fo r  the appellants.
H . L . N andkeolyar, A ssistant Governm eiit 

A dvocate, fo r  the C row n. *
CouTTS, J ,— This is an appeal by  n ine p e rp n s ,

Earn P rasad  S ingli, B a ro g a  Sin^h, P earey  Singh.,
B hnso Sin^h, M isra  Sins^h, T ilakd h ari S ingh , T arn i 

N em dhari Sin^h. and L a lit  S ingh  "who have heen 
con v icted  under sections 302 and 148 o f  the In d ia n  
P en a l Code and sentenced to transportation  f o r  l i fe  
under section 302; the other appellants have been 
convicted  under sections 304/149 and' 147 o f  the P en a l 
Code, and sentenced to  five y e m ’ rigorous im prison - 
m ent each under the form er section and they have also 
been directed to  pay  a  fine o f  E s. 100 each.

The facts  o f  the case as alleged by  the prosectitioti 
are shortly as' f o l lo w s : A b ou t one and h a lf  pTahars

* Criminal Appeal No; 71 of 1922, from convictipiis and sesitffllcê  
passed ty G. J'. Moiiahan, Esq., Swidfts Judge ef ^
April, 1928 "



1922. before sun-rise on the 23rd  o f  October last, one D a rog a  
eam Pbasad Singh had gone to see h is helai field. W h en  he got 

Singh there he fou n d  one A jw a  G ow ala grazin g  five buffaloes 
belonging to the appellants, R am  P rasad  Singh* and 

empbeor. Bhuso Singh. H e at once attacked A jw a  and w as 
Goxms, j. beginning to drive the buffaloes to  the pou n d  w hen 

A jw a  raised an outcry w hereupon the appellants w ith  
Ram adhin and Gudar Singh  ran up and surrounded 
D aroga. R am  P rasad h ad  a spear in  h is h an d  and 
w ith  it he struck D aroga Singh in  the chest, D a rog a  
Singh fe ll dow n and the rest o f  the appellants who 
were armed w ith  lathis ran  aw ay. Some persons w ho 
were nearby camp up and took away the bam boo shaft 
o f  the spear w hich was stick ing  in  D aroga  S in gh ’s 
chest leaving the spear p o in t in it. Some o f  them  then 
took D aroga  to his home and from  there to the tJuina 
w hich is ten miles away. H is  first in form ation  was 
taken at the thana  at about 9 a .m . and the Sub-Inspector 
then took him  to G ogri hosp ita l where he recorded his 
dying declaration at about 11-15 a.m . The spear head 
was then extracted by the doctor but D a rog a  d ied  
shortly afterw ards at about 11-20 a.m . The body  w as 
then sent to  M onghyr and the 'post-mortem  exam ination  
showed that death was due to shock and haemorrhage 
from  the in juries to the chest, w all and the lung.

The accused persons set up a  counter case a lleg in g  
that Darogg, had been k illed  during  a fight at a hut 
belonging to  A jw a  w here D aroga  had  gone w ith  ten 
or twelve men during the n igh t fo r  the purpose o f  
looting. N o evidence has been adduced in su p port o f  
the defence story and the learned Sessions J u d g e  has 
entirely disbelieved it. ^

T o  establish the prosecution  case the evidence o f  
the prosecution witnesses, Jagru p  Singh, K ish or i 
Singh and Mahg^bir S ingh, has been relied  on . 
(Jagrup’s evidence is to the effect that at the tim e o f  the 
occnrre was looking a fter  his buffalo w h ich  w as 
grazing in  a gdchJii near by and he saw the w hole 
§i5Ct̂ l‘3rehpe whieli he describes very much in tjie same 

I  ĥ -v̂  ̂ atoeady stated' it. K ish ore  S in gh  t o i
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1923.M ahabir Singh  depose to the same effect and they say _ _ _ _ _ _ _
they saw the occurrence because they w ere ou t w atch in g  ram peasad 
their field w hich  was close by.

I f  w e believe the evidence o f  these w itnesses, as _KmG- 
the learned Sessions J u d g e  has done, there can be no 
doubt that the prosecution  case has been fu lly  Cotraxs, J. 
established. B u t w e have been asked to  disbelieve 
the evidence on  account o f  various circum stances. I t  
is urged  that it  is curious that the accused persons 
should have arrived  on the spot as soon as A jw a  called 
out, and that they should have been arm ed— B am  
P ra sa d  w ith  a spear a,nd the rest w ith  lathis. I t  is 
also suggested that rather than attack  D a rog a  w ho 
had gone to take the cattle to the pou n d  they w ou ld  
have rescued the catt,le and taken them  ofi. I t  is 
further* poin ted  out that there w ere no b lood  m arks at 
the p lace o f  occurrence, th at there were several in ju r ie s  
on A jw a  a lthough the prosecution  case is that he w as 
only struck tw ice w ith  a lathi, and that there was 
a denial by the prosecution  witnesses that A jw a  had 
a hut in the neighbourhood.

I  am unable to find such im probabilities in  these 
circum stances as w ou ld  lead  m e to disbelieve the 
prosecution  evidence in  the case. So fa r  as the arriva l 
o f  the accused persons as soon as they w ere called  by 
A jw a  is concerned, th is is not  ̂ a t a ll im probable 
because it w as gettin g  tow ards daw n , D aroga  
h im self had gone out and it  is not un likely  th at the 
rest o f  the accused persons w ere also beg inn ing  to  g o  
about their usual business. So fa r  as a ttack in g  
D aroga  rather than rescu ing the cattle and tak ing  them  
aw ay is concerned, it  seems to me quite probable because 
natural anger against D a rog a  fo r  tak ing  the cattle to 
the pound w ou ld  lead the accused to attack  h im  kn ow ­
in g  that a fter  he had  been disposed o f  t i e  cattle cou ld  
be taken away also. T he m atter o f  no b lood  m arks 
having been fou n d  has been discussed' b y  the learned 
Sessions Judge. H e  says that it  is qu ite  possible th at 
any blood w hich  flow ed from  the w ound w as soaked tip 
in  D aroga ’s d h oti  as he subsided on the ta
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1938. a sitting posture. M oreover one o f  the police  officers 
Bam Stated that soon a fter the occurrence he fou n d  that

Sings the groim d at the place o f  the occurrence h ad  been 
kinq- dug up and it  is not at all im possible that the accused 

empebos. persons dug up the ground in  order to do aw ay w ith  
X traces o f  blood. W ith  regard to in ju ries on A jw a  it  

is true that the doctor who exam ined him  seven days 
a fter the occurrence has fou n d  five in ju ries on  his 
person m ost o f  them being merely abrasions. W e  do 
not know  how  he got these small abrasions, but he d id  
not necessarily get them when he w as struck by D a rog a  
and it is no part o f the prosecution  case that he d id . 
Such abrasions are common and are received in  the 
natural course o f  daily life . The mere fa ct, therefore, 
tha,t five in juries on A jw a ’s person w ere described by 
the doctor in  no way contradicts the prosecution  case 
or supports the defence case, that there w as a fight 
in  A jw a 's  house in the course o f  w h ich  he was struck. 
So far as the hut is concerned i t  is true that the prosecu­
tion  witnesses have denied that there was a hut, but 
the hut appears to be o f  a  very insignificant character, 
i t  is not a permanent structure and the fa ct  that it  is 
not mentioned is not o f  much consequence.

I t  has next been urged that the witnesses on whose 
evidence the convictions have been based should not 
be believed. The prosecution w itness N o. 1 J a g ru p  
is  an old  man and so it is urged he w ould have been 
unlikely to be out tending his buffalo at such an early  
hour and as to the other accused persons it  is  contended 
that it is not likely that they w ou ld  be w atch ing their 
crops at that hour. I  am unable to accept any o f  these 
contentions. Jagrup  was looking a fter one buffalo 
only and although he is  an old man and som ew hat 
decrepit it is just the sort o f  w ork  that such an o ld  
man w ould do and it  is not at all im probable that he 
should be out at that particu lar hour. So fa r  as the 
criticism  o f  the evidence o f  the other witnesses is  
concerned I  see no reason to suppose that they v^ould 
not be out w atching their crops. C rops are w atched 

aighfc and it  w ould b® an usual th ing fo r  these
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witnesses to be w atcliiiig  their field at that hour. So 
fa r  then as the evidence o f  these witnesses is concerned ram puksau 
I  see absolutely no reason w hy it should not be belieyed. Singh 
I  am prepared to  accept it and i f  it is  accepted the 
prosecution  story has been fu lly  established. empeeor.

T he question rem ains as to w h at offences the 
appellants are gu ilty  o f  and what sentences should be 
passed on them. So fa r  as R am  P rasad  is concerned 
there cannot be the slightest doubt that he is g u ilty  o f  
m,urder, he attacked a defenceless m an w ith  a spear 
^which he drove into h is chest. The learned Sessions 
Ju d ge  does not consider that it w as necessary to in flict 
the extreme penalty  o f  the law  and although the case 
is on the border line I  see no reason to  differ from  his 
v iew  on this point.

There rem ains the question o f  the other appellants.
There can be no possible doubt tihat these accused 
persons are g u ilty  o f  the ofience o f  r io tin g  w ith  the 
iritention o f  assaulting D a rog a  w ho w as driv in g  to the 
pound cattle bc-longing to Earn P rasad  and B huso, but 
it has been urged that their conviction  under 
section 3 0 4 /14 9  cannot be sustained and, w ith  this 
view , I  am inclined  to  agree. Section  149 o f  the 
In d ia n  P enal C ode runs as fo llow s :

“ If an offence is committed by any member of an unlawful 
assembly in proaeeution of the common object of tbat assembly or sttcli 
aa the mem,bers of that assembly knew to be likely to be committed 
in the prosecution of that object, e^ery person who, at the time of the 
eommitting of that offence, is a member of the same assembly, is 
gnilty of that offence. ”

T h at is to say,, an}^ member o f  an u n la w fu l assembly is 
in  the circum stances, contem plated by  section 149, 

.constructively  g u ilty  o f  the same offence as that, w hich  
is com m itted b y  one o f  its m em bers. In  the present 
case B am  P rasad  has been fou n d  g u ilty  under 
section 302, T h e learned Sessions J u d g e  has fou n d  
th at the rest o f  the appellants cannot be held to  b© 
constructively g u ilty  under section 802 but h© has fo iin d  
that they are constructively  gu ilty  under sectidn S04.
I  can find n o  authority , however, f o r  convictih^  th# 
p rin cip a l offender o f  one o fe n ce  and the r e s i  ^



1922. members of the unlawful assembly of another offence, 
Ram pRrsAD Jioi’ the learned Assistant Government Advocate 

swGH been able to refer us to any such case, and it seems to 
me clear from the section itself that if a member of an 

empebob. unlawful assembly is to be found constructively guilty 
Ooutts, j. of an offence under section 149 it must be the same 

oft’ence of which the principal is guilty and not some 
other offence. I f the members of an unlawful assembly 
are not guilty of the same offence as the principal the 
only reason why they are not guilty is because they do 
not come within the terms of section 149. I f  then 
the rest of the appellants are not constructively guilty ̂ 
of the same offence as Sam Prasad, they cannot be found 
guilty under section 149 at all. This being so they 
must be acquitted of the offence under section 304/149. 
They are, however, guilty under section 147, and under 
this section I would sent:ence them to rigorous imprison­
ment for two years each. ■ In the result then the appeal 
of Ram Prasad is dismissed and the appeals of the 
other appellants are allowed to this extent that their 
convictions and sentences under section 304 /149  are 
set aside but they are convicted under section 147 and 
sentenced to rigorous imprisonment fo r  two years each 
under this section.

I )AS, J .“~ I  agree,
Order modified. 

APPELLATE CRIMINAL.
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Before Goutts and Das, J J .

i m  JAGDEo m a u

, KING-ItlMPBROR.*
Hostile witness—’■q.uestmi in nature of cross-examincubion 

put to proseouiion witness by pfoseoutor, admissihility of—  
„ of Court:

No. 98 of 1922, from a conviction and sentence passed 
Esq., Sessions Judge of Shahabad,. dated &©


