
this be the case, as to w hich  their Lord'ships do  not find 
Bamsttmban it  necessary to pronounce, it  w ou ld  be carrying  

i-'RASAu technicality to an excess to consider th is p rop erty  as 
im movable property. In  the hands o f  the deceased 

Kumabi. in  the hands o f  the w id ow  till the sale it w as m oney 
secured by a m ortgage on im m ovable property . F or 
a very b r ie f period  I t  m ight be said that the w id ow  had 
converted the property  by her purchase at the sale; but 
even this can hardly be said. The sale had not been 
confirmed and the com prom ise was upon the very p o in t 
whether it should be confirm ed, that is whether the 
property  should be converted. In  these circum stances 
there is no substance in the suggestion that the com ­
prom ise is more difficult to  uphold  because it  resulted 
in  an alienation o f  immovable rather than o f  m ovable 
property.

Their L ordsh ips w ill therefore hum bly advise H is  
M ajesty  that this appeal be dism issed w ith  one set 
o f  costs.

Solicitors fo r  appellants ; W atk in s & H u n ter.
Solicitors fo r  first respondent!: T m e jit t  d  Francis.
Solicitors fo r  fourth  resp on d en t: P u g h  & Co.

A'p'peal dism issed.
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K.UMAE RAMYAI) SINaH
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CHHEDIA BARHI.*

Execution of Decree— Sale, whether part of pfoperty may 
he exem'pted from—-effect of such exemption—Suit hy decree-

* Appeals from Appellate Decrees Nos. 702, 746 and 747 of 1920, from 
a decision of Babu Pramatha Nafch' BEattacliarii, Additionial Subordinate 
Judge of Hazaribagk, dated the 25tli April,1920, confiming a decision of 
Maniavi Shaikh Ali Karim, Munsif of Haza.ribagh, dated tha 30th Aprils
1919.



holder to set aside sale, maintainability of— Chota Nagpur 1922.
Tenancy Act, 1908 (Bengal Act VI of 1908), section 21S. "“ ktmab”

Where a holding is put up for sale in execution of a decree 
for rent the Court has not power to osempt a part of the holding v*.
from the sale. C h h e b i a

B aehc .

Therefore i where the Court granted permission to the 
decree-holder to bid at the execution sale,_ but also ordered 
that a part of the holding was to be exempt from the sale, 
held, (i) that the order of exemption and the sale were without 
jurisdiction and iH) that the plaintiff was entitled to maintain 
a suit to set aside the sale, and that his remedy was not 
confined to an application under section 213 of the Ghota 
Nagpur Tenancy Act, 1908.

A p p ea l by the plaintiff.

The facts o f  the case m aterial to this report are 
stated in  the judgm ent o f  Coutts, J .

Sivanandan R a i, fo r  the appellant.

C outts, J .— ^These appeals arise out of suits 
brought to set aside sales in  execution o f  decrees on  the 
ground  o f  w ant o f  ju risd iction . The case is a some­
w h at curious one.

K um ar R am yad Singh, the plaintiff, brou gh t suits 
against three persons Jham na Dusadh, C hhedia B arh i 
and Loehan K oer i fo r  arrea,rs o f  rent. The suits w ere 
under the provisions o f  the C ivil P rocedu re Code 
decreed and on ap p ly in g  fo r  execution the defendants’ 
hold ings were p u t up f o r  sale in  the ord in ary  course.
On the date fixed fo r  the sales the p la in tiff a p p lied  fo r  
3ermission to b id  and perm ission was granted  b y  the 

! deputy Collector w ith  the reservation that the p la in tiff 
should not be a llow ed to  b id  fo r  the defendants' gJiars 
and  gh arlaris . T he p la in tiff alleges that he had  no 
Icnowled^e o f  this reservation ; he b id  fo r  and purchased 
the holdings, the sales w ere confirmed an d  it w as npt 
until a fte r  the confirm ation o f  the sales th at the p la in tiff 
d iscovered that, the ghars and gharhans  had  been 
exem pted. H is  contention  is th at in  exem pting  these 
portions o f  the - hold ings the I^epiity C ollector acted
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1922. with-out ju risd iction  and lie lias consequently brought 
these suits to set aside the sales.

The suits were dism issed in  the C ourt o f  first 
Chhedia instance and the decisions having been ujpheld on appeal 
baeei. the plaintih ’ has again appealed to this Court. The 

CouTTs, j. defendants at the time o f  the tr ia l a lleged that the 
ghars and ghwrharis were no portions o f  the h old in gs; 
this, however, was found against them by the C ourt 
o f  first instance, and apparently on  appeal the question 
was not raised so that w e must now  take that the ghars 
and gharbaris are parts o f  the hold ings. The only 
questions; therefore, w hich  rem ain are whether the 
D eputy Collector had Jurisdiction to  exem pt these 
portions o f  the holdings and whether fo r  this reason the 
sales were w ithout jurisd iction . The w hole hold ings 
were put up fo r  sale and I  can find noth ing in  the C hota 
N agpur Tenancy A c t  w hich  w ou ld  authorise the 
D eputy Collector to exem pt any p ortion  o f  a  h o ld in g  
or to forb id  an intending purchaser to b id  fo r  a portion  
o f  it. In  these circum stances it seems to me that the 
order o f  the D eputy Collector exem pting these portion s 
o f  the holdings from  sale was w ithout ju risd iction  and 
i f  this is so clearly the sales themselves w hich  p u rp ort 
to exclude these portions o f  the hold ings w hich  w ere 
p u t up fo r  sale are also clearly w ithout ju risd iction . 
B oth  the Courts below have re ferred  to the fa ct  that 
the plaintiffs m ight haye m ade an app lica tion  under 
section 213 to set aside the sales and they seem to th ink  
that because the p la intiff d id  not do this he is not 
entitled to succeed in these suits. I  am unable to 
understand this view. I t  is true that the p la in tiff 
GOuld have m ade’* an app lica tion  under section 213 
but the fa ct  that he d id  not do so certainly  cannot bar 
the_ suits. In  my view  the sales were w ith ou t 
ju risdiction  and should be set aside. I  w ould  
accordingly decree these appeals.

■Bas, j . — I  agree.

A f^ e a ls  dism issed.
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