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Execution Sale—PwrcJiase by Decree-holder—Refusal oj 
ym'mission to. hid— B̂enami Purchase—Suit to avoid sale—̂ 
Limitation—Indian Limitation Act {IX of 1908), Schedule I, 
Article 12(a)—Code of Civil pfQcedufe, 1882 {Act X IV  6j 1882}, 
scction 294.

If a, dccrtie-iiolder having been refused by the Court per- 
iiiiysioii (.under tlie Code of Civil Procedure, 1BS2, section 294) 
to bid or purchase property to be sold under the decree, 
nevertheless purchases it through a benamidar, the effect of 
that section is to render the sale voidable not void. Gon- 
Bequeiitly, by the Indian Limitation Act, 1908,, Schedule I, 
Article 12(a), a suit to set aside the sale must be brought ■within 
one year from the contiriiiation of the sale. , No decision was 
given whetfier the transaction could be treated as one of con­
cealed fraud to which section 18 and, Schedule 1, Aiticle 96, of 
the Limitation Act applied, since that contention had not 
been raised or discussed in India, and it was not fonnd. at 
what date the true facts became known.

In considering whether a sale sliould be set aside under 
section 294 the Court has to consider whether or not the pro­
perty has been realised to the best advantage; the question 
whether the decree-holder has been oontumadons is not 
materiaL

Judgment of the High Court affirmed. ,
A p p ea l (N o. B8 o f  1921) from  a  ju d g m en t and 

decree o f  the HigTi.. C ourt (F eb m a iy  27, 1919), 
reversing a  decree o f  the first C ourt o f  the Subordinate 
J u d g e  o f  M tizaffarpur (N oyem ber 27, 1916),

: T h e  suit w as brou gh t in  1914 by  one E a i M ah ab ir 
P ra sa d  (now re p re se n t^  by the appellants) td recover 
possession o f  a v illage, the p la in t a,lleging th a t cei^aiii

*P f eun^i Lord Pliilli wore, Lord Careon, and Sir Jo%;

M c i t f ,  22.



1922. execution proceedings in wiiich the village liad been 
eai Babha ®old on April 18, 1899, were iiiegal, collusive, and 

kbishna fraudulent. The first defendant, the present first 
Bisotshar respondent, by his written statement denied the facts 

Sahay. alleged, and pleaded that the suit was barred by 
limitation.

The material facts appear from the judgment of 
the Judicial Committee.

The Subordinate Judge found, that one Hari 
Naiain, the purchaser at the sale, was merely 
a henamidav for the first respondent, as the plaintiii' 
alleged. He held that the first respondent, having 
purchased after the refusal of an application by him 
under section 294 of the Code of Civi Procedure, 1882, 
for permission to do so, the sale was void and 
' inoperative. In his view the’ case was governed by 
Article 141, and not Article 12, of Schedule I of the 
Indian Limitation Act, and the suit was therefore 
not barred by limitation. He made a decree for 
possession of the village.

An appeal to the High Court was allowed. The 
learned Judges (Atkinson and Das, J. J.) found on the 
evidence that it was not established that Hari Narain 
was a henamidar.

D e G m yth er , K . C ., P a rik h , m .d  A hdul M o,jid , 
for the appellant's : Upon the evidence it was estab­
lished that Hari Narain purchased as henamidar for 
the first respondent. The deeree-holder having been 
refused' leave to bid, the transaction was fraudulent 
and wholly void. Section 18 of the Indian Limitation 
Act prevents the suit from being barred, since the 
appellants had no knowledge of the true facts. 
Although, under section 294 of the Code of Civil 
Procedure a purchase made by the decree-holder with­
out the permission of the Court is merely voidable, 
a purchase by the decree-holder after refusal of per­
mission is absolutely; void; oonsequentily Article ,12 of
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the lndia.Ti I.imita’tion ’A:ct, Schedule I, does not apply r
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Byamlul Mf.mdal y. ‘Nilmmiij Das Q-), Srimati Sarat R  ̂ Eadha 
K m ia r i  v. N im oi Cluiran Deff(^), M ahom ed G m es  
Clwudhrii V. ■ F.nm Lai Sen (3), Mahabir Prasad bishbseab 
Sinak Y. Biacmghten

Dunne-, K. C. and for the first respondent,
Tt was not established that Hari Narain was a benami- 
dar. Tlie ?̂ viclence does not sa.tisfy the requirements 
for tha.t Diirnose as laid down in Sreemanchander v. 
GovaMr.hmid.er î ) and Mcchlnh A li Khan *v. Bharat 
Ind^v ( )̂. Bnt in a,ny case the sale was merely void­
able, not void, a,ncl‘the suit was barred Article :
MaUmr'}im y . NarJiari ( )̂. The qnestion of concealed 
freiid was not rai«er1 in India, a-nd there was no issue 
or fmdine  ̂ a,s to the da/0 at which the alleged fraud, 
became known. The question therefore cannot be now 
raised.

De Grnythef, K. C. replied.
The judgment of their. Lordships was delivered by—

L ord Phit.ltmoee,— Rai Giidar Sahay, a land­
owner in tbe district of Mnzaffarpur, borrowed from 
I ioint fam ilrof money-lenders to whom the defendants 
beIon<?, a snra o f Rs. 16.000 , on 2nd May, 1873, and 
mortsraged for it his villa.o’e Maiiza Kataya. The 
family afterwards separated, and upon the partition 
of their Property varions fractions in the morts^age 
became allotted to the different members. They, how­
ever, all joined in a snit bron^ht in 1886 to enforce the 
m.ortŝ as'e, and in the ordinary course obtained a decree 
on, ^Ist May, 1886, under which i f  the money was not 
paid the property was to be brought to sale.

 ̂ For a time no steps were taken to realize this 
decree, a.nd the jiidgraent'-debtor paid off portions by 
purchasing, throngh'a henamidar, the shares o f some

(A) (1907) I. L. B. 34 Gal. 241. (2) (1918) 23 Oal. W. §65.
, (3) (1884) I. L. B. 10 M  757.' - '

(4) (1889) I. L. E. 16 Cal. 582; L. R. 16 L A. 107.
 ̂(«) (1866) 11 Moo I. A. 28. (6) (1918) 23 Gal. 'W.

: (7) (1900) 1  L. R. 25 Bom. L, B. 27 L A. : gl6. , ;



. of tb-e decree-lioMers, for prices wbich i't: is notewortliy
EAri^Hr were considerably less than tlie nominal values. In 
Kbishita January, 1.889, he boiii?lit a share nominally worth 
bisotssahBs. 7,140 for Rs. 3,266; in March, 1.891, a share 

Sahay. nominally worth Es. 15,209 for Es. 5,000; and in 
Novemher, 1894, shares nominally worth Us. 24,619 
for EiS. 7,47̂ 1. This left somethins; under 5 annas of 
the judgment unsatisfied, and these were held in 
severalty by the respondent, Bisheshar Sahay, and two 
of his brr-f-hers. In 1898 Bisheshar, on behalf of him­
self and the remaining d'ecree-holclers, tlook proceedinsjs 
to have the decree executed, and the property was sold 
by the Court on the 18th A.nTil, 1891). By that time 
the judpjment'debtor was dead, and his widow was 
proceeded as^ainst in his pla.ce. ITpon the record' of 

-the execution proceedings one Haxi Harain was declared 
purchaser-of the village, and he obtained a certificate 
of 'sale and possession. The wi dow a,.ppl led to set aside 
the sale on various s'roiinds, bnt fa,iled. Phe died in 
1904 a.nd was succeeded l.w her daughter, who died in 
1910. ITpon the daughter's de;i.th the estate o f  the 
originaljud^inent-d'ebtor devolved npon the a.ppe1Iants 
as,tl;)e next hei.rs, and they in 1914 instituted,the present 
suit, alle^in^ that the proceedings at the sale had been 
cnlliisive and fraudulent, tha.t thev had recently dir.- 
'.̂ overed that Bisliesha.r hnd a,Polied to be allowed to 
bid, and had.been refused.' leave,-hut in spite of the 
refusal had purchased the villa„^e in the nnme of Kari 
Narain, who Avas his hsnnmMar. The present 
appf Îlants ma,de certain other points which were 
disposed of in the. course of the prDceed,ings.

The respondent Bishevshar denied that Hari 'N'arain 
was t h  henaMidaf, and said that. TTari ISfa.rain was 
the true.purchaser, who had since sold and transferred 
to him. He also; took • the point: of the Indian 

.' L i m i t a t i o n . ...
It must be taken to be true that he had applied to 

the Court for leave to bid and had been refused. Hari 
Narain purchased the property for R s. 625 only and 
gold it, or purpoi'ted to sell it to Bishoshar pn

7S’6 th e  INDIAN LAW EEP.ORTS. [TOC. I.,



Decem ber, 1902, fo r  R s. 1,500. The case came before  
the Subordinate Ju dge, w lio by  M s decree, dated  27th. bai badha 
Decem ber. 1916, decided  in  favour o f  the plaintiffs , kmshna 
the present appellants. H e  held  that the purchase by  -bisheshar 
H a r i N arain  w as m ade by h im  as henam idar fo r  
B isheshar Sahay, and he thought that the In d ia n  
L im ita tion  A c t  d id  not ap p ly , because he held  that it  
w as not a suit to  set aside a voidable sale, but a suit 
to recover possession o f  immovable prop erty  by  the 
heirs in  reversion o f  the death o f  the last fem ale heir, 
and w as therefore covered by A rtic le  141 o f  the In d ia n  
L im ita tion  A ct.

B isheshar appealed  to the H ig h  C ourt, w h ich  by 
its judgm ent, dated  27th February, 1919, reversed the 
decision, held that H a ri N ara in  w as not a henam idar, 
and fu rth er held that the su it was barred by A rtic le  12 
o f  the Ind ian  L im ita tion  A c t  as being a suit to  set aside 
a sale in  execution  o f  a decree by a c iv il C ourt, fo r  
w h ich  the period  o f  lim itation  is one year from  the date 
when the sale is confirm ed or w ould otherw ise have 
become final and conclusive. I f  either o f  the defences 
raised by Bisheshar be established, the ju d gm en t o f  the 
H ig h  C ourt at P a tn a  w ou ld  be righ t and the su it w ou ld  
fa il.

T heir L ordsh ips w ill  consider first the question  
whether it  was proved  that the transaction  was benam if 
There is, as adm itted  in  the judgm ent o f  the H ig h  
C ourt, ground fo r  suspecting that the transaction  
m ight be o f  this nature. The Ju dge o f  first instance 
took  it  as established, though there is some question  
as to  the regu larity  o f  the p roo f, that H a r i N ara in  was 
in position  a servant and a  servant to a brother o f  
B isheshar, and one not; likely  to  have m oney, though 
there was some evidence that he had  engaged iii 
com m ercial transactions. T he sum fo r  vm ich  the 
prop erty  was sold  w as e^ceeddiagly low . In  the m eir 
o f  the Subordinate J u d g e  it  w as w orth  E s. 1,500 or  
Rs. 1,600 a year gross, fr o m ‘ w hich should.be dedueted 
the revenue cesses amountin.g to  about R a. 400 a year.
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1922. ]S[ot only, therefore, was the o r ig in a l p rice  absurdly 
jĵ ha low , But H a ri N arain, i f  he w ere the real purchaser, 

KfiisHNA though m aking a considerable profit on  the resale, 
BishL’shau nevertheless sold to B isheshar fo r  m uch less than he 

sahay. m ight have expected  to get fo r  the prop erty ,

B ut, on the other hand, the w id ow  o f  the orig in a l 
judgm ent-debtor, who seems to have been advised, m ade 
a number o f  objections to  the sale and never ra ised  
this one, and the m atter w aited  _ fo r  upw ards o f  15 
years, by w h ich  tim e H a r i N arain  w as dead, before  
these proceedings w ere taken, I t  m ay be said  that 
the w idow  and her advisers w ou ld  not know  w ho H a r i 
N ara in  was, but the fa ct  that the p rice  w as as low  as 
i t  was w ould have put them upon  in qu iry , an d  indeed 
the witness fo r  the plaintiffs, K hub L a i, i f  he is to  be 
believed, told  the w id ow 's  brother about it  from  the 
first. The fa ct  that the decree-holders w ere content 
to take so small a p rop ortion  o f  the nom inal value o f  
their shares in  the decree seems tio p o in t to there being 
a  deficiency in  the m ortgaged property . M oreover, 
B isheshar's two brothers g ot in respect o f  their shares, 
which together were larger than B isheshar’s, on ly  their 
small proportion  o f  the net proceeds o f  the sale, and 
as they w ould certainly have know n w ho H a r i N ara in  
was, they must either have been satisfied that the sale 
was good and that no m ore cou ld  have been realized , 
or they must have been parties to the frau d , w h ich  has 
not hitherto been suggested. E xcept the w itness K hub 
Lai, whose evidence, taken as a w hole, was un fortunate 
for  th-3 side w hich  called h im , and another w itness 
whom the H i^ h  C ourt thought unw orthy o f  be lie f, 
there was notiiing like affi’^mative evidence o f  a  henami 
case. ' i '

U pon  the whole, their L ordsh ips agree w ith  the 
view o f  the H igh  Court that it has not been proved  that 
H a ri N arain  was denami fo r  B isheshar. 'This is  
sufficient to dispose o f  the appeal.

 ̂ W ith  regard  to the p o in t  on  the In d ian  L im ita tion  
Aqfc,'; a is it ', was;.jpresfitiel. be fore  -.the' ^oui^ts in  ■
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tm .

Sahatt.

their L ordsh ips are also o f  op in ion  that the decision  o f  _ _ _ _ _  
the H ig h  C ourt w as righ t. The app licable  section  o f  rai radha 
the Code o f  C iv il P rocedure regu lating sales in  ^ eishwa 
execution  by the C ourt is as fo l lo w s : Bishe*shau

“ 294. No holder of a decree in execution of whicK property is sold 
shall, without the express permission of the Court, bid for or purchase 

, the property.

“ WheiXi, a decree-holder purchases with such permission, the 
purchase money and the amount due on the decr&e may, if He so desire, 
be set off against one another, and the Court executing the decree shall 
enter up satisfaction of the decree in whole or in part accordiagly*

“  When a decree-holder purchases, by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the 
apnlication of the jnd.ement-dehtor or any other person interested in the 
sale, by order set aside the sale; and the costs of such application, and 
order, and any deficiency of price which may hannpu on the resale, and 
all expenses attending it, shall be paid by the decree-holder.”

U p on  the construction o f  this section it is eyidenl; 
that a purchase by  a  decree-holder w ho has not obtained 
perm ission is not v o id  nor a nullity , but, is only to  be 
avoided on the app lica tion  o f  the jud,e:ment-del)tor or  
some other person interested. I t  w ou ld  be in ju riou s 
to those interested in the sale i f  a decree-holder w ho had 
been forced  up in the b id d in g  to give a large  snm o f  
m oney could escape from  fu lfillin g  h is  con tract by 
gettin g  the sale declared a  nullity , and it  w ou ld  make 
all titles under such sales insecure i f  a t latex periods 
they were liable to be treated as nullities. A  sale is to  
be set aside upon  app lica tion  an d  upon canse shovm .

This position  is w ell established and seems to  have 
been accepted b y  the Subord inate J u d g e ; bu t in  M s 
view  the fa ct that the decree-holder h ad  a-pplied fo r  
nerm ission and had been refused m ade a  distinction .
T heir L ordsh ips, how ever, cannot see that th is m akes 
at)V difference. H e  is still a decree-holdfer w h o has no^ 
obtained perm ission  to bid.. H e  is that and  pQ.thing 
more. Tf indeed an app lica tion  F e 2*e m ade und^jr the 
last paragraph  o f  the section, h is conduct m igh t Be Ghe
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iQgg- not. I t  is  doubtfu l even tlieu w lietlier i t  w otild  be o f  
rai radha any im portance. The question w ou ld  no'^ be w hether 

keishna the deeree-holder had been contum acious, but whether 
BisiSshab the property  had been really realised  to the best 

advantage. I f  it had not:, the C ourt w ou ld  set the 
sale aside; i f  it had, then it  m attered n ot that the decree- 
holder bousfht w ithout perm ission  or that he had  
app lied  and been refused. I f ,  then, the sale is v o id ­
able only and not void , A rtic le  12 in  the L im ita tion  'Act 
o f  1908 applies, and the suit must be brought; w ith in  
one year. T herefore it  w as too late.

Counsel fo r  the appellants took  a  further po in t. 
H e  ure^ed that, this case m ight be treated as one o f  
concealed frau d , to w hich  section 18 o f  the A c t  and  
A rt ic le  95 w ould apply, and that the fra u d  consisted 
in concealinpf from  the C ourt that the decree-holder 
who had been refused wa,s in fa ct  bu y in g  through  h is 
hem m iclar■ Their L ordsh ips deem it  unnecessary to  
consider this contention, vv^hich was never pu t fo rw a rd  
or discussed in  the Courts in  In d ia , and the fou n d a tion  
fo r  w hich is deficient. There is indeed allegation  but 
there is no p ro o f o f  the tim e w hen the frau d , su pposin g  
that there w ere frau d , became know n t:o the p la in tiffs  
(appellants). M oreover, fo r  this purpose the w id ow  
would represent the estate, and the C ourt w ou ld  have 
to be satisfied that she d id  not know . In  this connection  
the evidence o f  Khub L a i w ou ld  have to be further 
considered, as w ell, perhaps, as that o f  other witnesses 
for  the plaintiffs.

For these reasons their L ordsh ip s deem it  tui- 
necessary 'to express any op in ion  u pon  this contention , 
and, upon the whole, they w ill advise H is  M a jesty  th at 
this appeal should be dism issed w ith  costs.

Solicitors fo r  appellants : T ru ep iit  and F rancis.

Solicitors fo r  resp on d en ts : B arrow , U oaers wdd 
'N m ll,

'dismmed.
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