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Hwecutivn Sule—Purchase by Decree-holder—Refusal of
wermission to bid—DBenami Purchase—Suil to avoid sale—
Limitution—Indian Limitation det (IX of 1908), Schedule I,
- Article 12(a)—Code of Clvil Procedure, 1882 (et XIV of 1882},
section 294. .

1w deeree-holder Gaving been refused by the Cowrt per-
ilsslon (uader the Code of Civil Procedure, 1882, section 294)
to bid for or purchase property to be sold under the decres,
nevertheless purchases it through a benamidar, the effect of
that secblon 13 to render the sale voidable not void. Con-
sequently, by the lndian Limitation Act, 1908, Schedule T,
Article 14{u}, a suif to set aside the sale must be brought within
vue yeur from the confirmation of the sale.  No decision was
given whether the transaction could be treated as one of con-
cealed fraud to which section 18 and Schedule I, Axticle 95, of
the Limitation Act upplied, since that contention had not
been raised or discussed in India, and it was not found at
‘what date the true fucts became known.

In considering whether a sale should be set aside under
section 294 the Court has to consider whether or not the pro-
perty has been realised to the best advantage; the question

whether the decree-holder has been contumacious is nob
matberial.

Judgment of the High Court affirmed.

Appeal (No. 88 of 1921) from a judgment and
decree of the High Court (February 27, 1919),
‘reversing a decree of the first Court of the Subordinate

Judge of Muzaffarpur (November 27, 1916).

- The suit was brought in 1914 by one Rai Mahabir , |
‘Prasad (now represented by the appellants) to recover -
- possession of a village, the plaint alleging thatcerfain
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execution proceedings in which the village had been
sold on April 18, 1899, were illegal, collusive, and
fraudulent.  The first defendant, the present first
respondent, by his written statement denied the facts
alleged, and pleaded that the suit was barred by
limatation.

The material facts appear from the judgment of
the Judicial Committee.

The Subordinate Judge found, that one Hari
Narain, the purchaser at the sale, was merely
a benamidar for the first respondent, as the plaintiit
alleged. He held that the first respondent, having
purchased after the refusal of an application by him
under section 294 of the Code of Civil Procedure, 1882,
for permaission to do so, the sale was void and

‘inoperative. In his view the case was governed by

Article 141, and not Article 12, of Schedule I of the
Indian Limitation Act, and the suit was therefore
not barred by limitation. He made a decree for
possession of the village.

An appeal to the High Court was allowed. The
learned Judges (Atkinson and Das, J. J.) found on the

‘evidence that 1t was not established that Hari Narain

was a benamidar.

De Gruyther, K. C., Parikh, and Abdul Majid,
for the appellants: Upon the evidence it was estab-
lished that Hari Narain purchased as benamidar for
the first respondent. The decree-holder having been
refused leave to bid, the transaction was fraudulent
and wholly void. - Section 18 of the Indian Limitation
Act lprevents the suit from being barred, since the
appellants had no knowledge of the true facts.

‘Although. under section 294 of the Code of Civil
-Procedure a purchase made by the decree-holder with-
~out the permission of the Court is merely voidable,

a purchase by the decree-holder after refusal of per-

 Iission is absolutely void; consequently Article 12 of
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the Tndian Timitation Act, Schedule I, does not apply »
Syamlal Mondal v. Nilmony Das (1), Srimati Sarat
Fumari v. Nimoi Charan Dey(d. Mahomed (ozee
Choudhry v. Rrm Lal Sen (3), Mahabir Prasad
Swngh v. Macnaghten (%).

Dunne, K. C. and Dube, for the first respondent.

Tt was nat estahlished that Hari Narain was a benami-
dar. The svidence does not satisfy the reguirements
for that purnose as laid down in Sreemanchonder v.
Govanlehander (53 and Mahbub Ali Khan v. Bharat
Indw (8). But in any case the sale was merely void-
ahle. not. void, and the suit was barred by Article 12(a) :

Malleriim v. Novhari (Y. The question of concealed
frand was not raiced in Tndia, and there was no issne

or finding as to the da’» at Whmh the alleged fraud.

became known. T he qrestion there: fore cannot be now
raised.

Do Groyther, K. €. veplied.
The judement of their Lordships was delivered by—

Lorp Prmirmore—Rai Gudar Sahay, a land-
nwner in the district of Muzaffarpur, borrowed from
1 joint family'of monev-lenders to whom the defendants
belong. a snm of Rs. 16.000 on 2nd May, 1873, and
mortgaged for it his villace Mauza Kataya. The
family afterwards separated, and upon the partition
of their nroperty varions fractions in the mortgage
became allotted to the different members. They, how-
ever, all joined in a suit hrought in 1886 to enforce the
mortgage, and in the ordinary course obtained a decree
on 21st May. 1886, under which if the money was not

paid the proverty was to be brought to sale.

« For a time mo steps were taken to realize this
decree, and the judgment-debtor paid off portions by

purchasmg throngh’a benamidar, the shares of some.

) (1907) T, L. R..34 Cal. 241 (2) (1918) 23 Cal. W. N. 265,
(3) {1884) I. L. R. 10 Cal. 757. ,
(4) (1889) I. L. R. 16 Cal. 582; L. R. 16 I. A, 107
(5) (1866) 11 Moo I, A. 28, (8) (1918) 9% Cal. W. N. 525 (P G)
{7) (1800) 1. 'E. R. 25 Bom. 3875 L, B 21 I A 216
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of the decree-holders, for prices which it is nofeworthy

o Taoms Were considerably less than the nominal values. In
Keszvs  January, 1889, he bought a share nominally worth
s Rs. 7,140 for Rs. $,266; in March, 1891, a share

Sanay.

nominally worth Rs. 15,209 for Rs. 5,000; and in
November, 1894, shares nominally worth Rs. 24,619
for Rs. 7,478, This left something nnder 5 annas of
the judgment unsatisfed, and these were held in
severalty by the respondent, Bisheshar Sahay, and two
of his brethers.  Tn 1898 Risheshar, on behalf of him-
self and the remaining decrse-holders, finok proceedings
to have the decree executed, and the property was sold
by the Court on the 18th Anril, 1899. By that time
the judgment-debtor was dead, and his widow was
proceeded against in his place. Upon the record of
the execution proceedings one Hari Narain was declared
purchaser of the village, and he obtained a certificate
of sale and possession.  The widow applied to set aside
the sale on various grounds, hut failed. She died in
1904 and was succeeded by her daughter, who died in
1910. Upon the daughter’s death the estate of the
original judgment-dehtor davolved upon the appellants
- asthe next heirs, and they in 1914 instituted the present
suit. alleging that the proceedings at the sale had been
collugive and fraudulent. that thev had repently dia-
rovered that Bisheshar had anplied ta he allowed to
bid and had heen refused leave. bat in spite of the
refusal had purchased the village in the name of Hari
Narain, who was his henomidar. The present
appellants made cerfain other points which were
disposed of in the course of the proceedings.

The respondent Bisheshar denied that Hari Narain
was his benamidar, and said that Hari Narain was
the true purchaser, who had since sold and transferred

to him, He also took -the point of the Indian
Timitation ‘Act.

Tt must be taken to be true that he had applied to

- the Court for leave to bid and had been refused. Hari
- Narain purchased the property for Rs. 625 only and
sold it, or purported to sell it to Bisheshar on 9th .
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December, 1902 for Rs. 1,500. The case came before
the Subordinate Judge, who by his decree, dated 27th
December. 1916, decided in favour of the plaintiffs,
the present appellants. He held that the purchase by
Hari Narain was made by him as benamidar for
Bisheshar Sahay, and he thought that the Indian
Limitation Act did not apply, because he held that 1t
was 1ot a suit to set aside a voidable sale, but a suit
to recover possession of immovable property by the
heirs in reversion of the death of the last female heir,
and was therefore covered by Article 141 of the Indian
Limitation Act.

Bisheshar appealed to the High Court, which by
its judgment, dated 27th February, 1919, reversed the
decision, held that Hari Narain was not a benamidar,
and further held that the suit was barred by Article 12
of the Indian Limitation Act as being a suit to set aside
a sale in execution of a decree by a civil Court, for
which the period of limitation is one year from the date
when the sale is confirmed or would otherwise have
become final and conclusive. If either of the defences
raised by Bisheshar be established, the judgment, of the

%—Ix?h Court at Patna would be right and the suit would
ail. .

Their Lordships will consider first the question
whether it, was proved that the transaction was benamis
There is, as admitted in the judgment of the High
Court, ground for suspecting that the transaction
might be of this nature. The Judge of first instance
took it as established, though there is some question
as to the regularity of the proof, that Hari Narain was
~in position a servant and a servant to a brother of
Bisheshar, and one not likely to have money, though
there was some evidence that he had engaged in
commercial - transactions. The sum for W%lich the
property was sold was exceedingly low. In the view
of the Subordinate Judge it was worth Rs. 1,500 or
Rs: 1,600 a year gross, from which should be dedueted
the revenue cesses amounting to about Re. 400 4 year:

4
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Not only, therefore, was the original price absurdly
low, but Hari Narain, if he were the real purchaser,
though making a considerable profit on the resale,
nevertheless sold to Bisheshar for much less than he
might bave expected to get for the property.

But, on the other hand, the widow of the original
judgment-cebtor, who seems to have been advised, made
a number of objections to the sale and never raised
this one, and the matter waited for upwards of 15
years, by which time Hari Narain was dead«,. before
these proceedings were taken. It may be said that
the widow and her advisers would not know who Hari
Narain was, but the fact that the price was as low as
it was would have put them upon inquiry, and indeed
the witness for the plaintiffs, Khub Lal, if he is to be
believed, told the widow’s brother about it from the
first. The fact that the decree-holders were content
to take so small a proportion of the nominal value of
their shares in the decree seems to point to there being
a deficiency in the mortgaged property. Moreover,
Bisheshar’'s two brothers got in respect of their shares,
which together were larger than Bisheshar’s, only their
small proportion of the net proceeds of the sale, and
as they would certainly have known who Hari Narain
was, they must either have been satisfied that the sale
was good and that no more could have been realized,
or they must have been parties to the fraud, which has
not hitherto been suggested. Except the witness Khub
Lal, whose evidence, taken as a whole, was unfortunate
for the side which called him, and another witness
whom the High Court thought unworthy of belief,

there was nothing like affirmative evidence of a benams
case. |

v %‘ .
- Upon the whole, their Lordships agree with the

_ view of the High Court that it has not been proved that

Hari Narain was benami for Bisheshar.  This is
sufficient to dispose of the appeal.

With regard to the point on the Indian Limitation

Act as it was ‘presented before the Courts in India;:
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their Lordships are also of opinion that the decision of
the High Court was right. The applicable section of
the Code of Civil Procedure regulating sales in
execution by the Court is as follows :

994, No holder of a decres in excention of whicli property is sold
shall, without the express permission of the Court, bid for or purchase
, the property.

*“ When, a decres-holder purchsses with such permisgion, the
purchase money and the amount due on the decrse may, if he so desire,
be set off against one another, and the Court executing the decree shall
enter up satisfaction of the decree in whole or in part accordingly.

‘“ When a decree-holder purchases, by himself or through another
person, withont such permission, the Court may, if it thinks fit, on the
apolication of the judement-debtor or any other person interested in the
sale, by order set ngside the sale; and the costs of such application snd
order, and any deficiency of price which mav hamen on the resale, and
all expenses attending it, shall be paid by the decree-holder.”

Upon the construction of this section it is evident
that a purchase by a decree-holder who has not obtained
permission is not void nor a nullity, but is only to be
avoided on the application of the judgment-debtor or
some other person interested. It would be injurious
to those interested in the sale if a decree-holder who had
been forced up in the bidding to give a large sum of
money could escape from fulfilling his contract by
getting the sale declared a nullity, and it would make
all titles under such sales insecure if at later periods
they were liable to be treated as nullities. A sale is to
be set aside upon application and upon cause shown.

- This position is well established and seems to have
been accepted by the Subordinate Judge; but in his
view the fact that the decree-holder had avplied for
nermission and had been refused made a distinction.

~Their Lordships, however, cannot see that this makes
anv difference. He is still a decree-holder who has not
obtained permission to bid. He is that and nothing
more. . Tf indeed an application were made under the
last paragraph of the section, his conduct might be ohe
of the points which the Court would take into considera-
- tion in.determining whether it would avoid the sale or
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not. It is doubtful even then whether it would be of
any importance. The question would not be whether
the decree-holder had been contumacious, but whether
the property had been really realised to the best
advantage. If it had not, the Court would set the
sale aside; if it had, then it mattered not that the decree-
holder bought without permission or that he had
applied and been refused. If, then, the sale is void-
able only and not void, Article 12 in the Limitation Act
of 1908 applies, and the suit must be brought within
one year. Therefore it was too late.

Counsel for the appellants took a further point.
He urged that. this case might be treated as one of
concealed fraud, to which section 18 of the Act and
‘Article 95 would apply, and that the fraud consisted
in concealing from the Court that the decree-holder
who had been refused was in fact buying through his
benamidar. Their Lordships deem it unnecessary to
consider this contention, which was never put forward
or discussed in the Courts in India, and the foundation
for which is deficient. There is indeed allegation but
there is no proof of the time when the fraud, supposing
that there were fraud, became known fo the plaintifis
(appellants). Moreover, for this purpose the widow
wonld represent the estate, and the Court wonld have
to be satisfied that she did not know.  Tn this connection
the evidence of Khub T.al would have to be further

considered, as well, perhaps, as that of other witnesses
for the plaintiffs. ‘ '

For these reasons their Lordships deem it un-
necessary to express any opinion upon this contention,
and, upon the whole, they will advise His Majesty that
this appeal should be dismissed with costs.

Solicitors for appellants : Truepitt and Framcis.
Solicitors for respondents : Barrow, Roaers and
Nevill, ”

Appeal dismissed,



