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Hindu Law—Joint faniily— mortgage tty Icart'a— suit 
(ifiainst sons and grandsons— legal necessity denied— whether 
plea covers an issue as to neoessityi for borrowing at the bond 
mte of intoust.

A plea by the sons and grandsons of a Hindu mortgagor, 
in a suit on a mortgage executed by the latter as harta, that 
there was no legal necessity to borrow money at compound 
interest, must be specifically pleaded. It is not covered by a 
general plea that there was no legal necessity for the 
mortgage.

• Jag Salni v, Rai UadJia Kishunm, approved.
Hurro Nath Rai Ghowdhri v., Randhir Singh(^) and 

Nawah Nadr Beg am 7. Bao Raghunath Singhi^), referred to.
The facts of the case material to this report are

stated in the judgment appealed from, which was as 
follows I'—

This is an appeal by  ths plaintiffs in  a sint brought on  a m ortgage. 
T lie  only question is wlietlier the p laintiffs are entitled  to  recoveip 
interest at the rate stipulated in  the m ortgage bon d , n am ely , com poun d  
interest at B e. 1 /9 / -  'pur cuni. p e r  m en s em  w ith  yearly rests. T h e  
M unsif decreed the suit in  fu ll, bu t tlio  D istr ict  Judge redu ced  th e 
Tate of interest to  sim ple interest on  the ground th at on  the pleadings 
it Tvas for the plaintiffs to  prove that there was legal necessity  n ot 
o n ly  for the loan .but for the rate o f Interest stipulated in  th e  bon d  
and that they failed to do so. The d e fen ce  on th is p oin t w as conta ined  
in paragraph 6 o f the w ritten  statem ent w here it  w as pleaded, th at tha 
plaintiffs’ claim  for  interest w as invalid  and iiselass - an-d b y  w ay  o f 
penalty and tlia t the plaintiffs w ere n ot entitled  to get com p ou n d  
interest. T he only reference to  legal n ecessity  in  th e  d e fen ce  is in  
paragraph 10 where it  is stated that the d e b t  w as n ot applied  t o  legal 
neoessities and th e  plaiuti-ffs were n o t  entitled  t o  a  d ecree  nor c o ^ d  
ft m ortgage decree be passed. T he learned D istr ict  Judge haa n ot qu oted  

the case to w hich h e  refers as “ the latest d e c is io n " , b u t  presum ably  
he relies on Nawah Nazir Begam v. Rao Raghmafh 8ing}i{ .̂ I n  th a t
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case their L ordsh ips o f  the Ju dicia l C om m ittee refGrred to  the defence 
w h ich , it  was h e ld , m ade it  open to  the defendants t o  contend  that 
though necessity  fo r  borrow ing  the principal sum  was ac.cepted, there 
w as n o  necessity  t o  borrow  on  th e  onerous term s o f  the m ortgage. P rom  
the report o f  the case in  the H ig h  Court at A llahabad [J?ao B a g h u n a ih  
BingU y . N asir B e g a m i} ) }  it  w ill appear that th e  d efen ce  was that there 
was n o  legal n ecessity  either fo r  th e  loan or fo r  the exorbitant rate of 
interest agreed to  be paid, suoh  as w ou ld  render 'the ia m iiy  pj^^peirly 
l ia b le  for it . T h e  effect o f th is  d ecision  was considered  in  th is Court 
In J a g  S ah u  v. R a i R a d h i  K isku n (^ )  where D as J . said " I  take it  as 
settled  b y  the Ju d icia l C om m ittee  in  this case th at the p la in tiff is  n ot 
called  upon to p rove the n ecessity  fo r  th e  rate o f  in terest unless he is 
required to  do so b y  the defendant. On this case I  am  bou nd  to  hold  
tliat i f  the d efen d an t does specifica lly  deny  th e  necessity  for  the rate 
o f interest, bu t n ot otherw ise, the Court is entitled  to  and even  bound 
to  investigate in to  the n ecessity  for  the rate o f interest and  to  reduce 
the interest if it  is  n ot satisfied that there was a necessity  lo r  the rate 
o f in terest.”  I n  Prem , S u hh  D as  v. R a m  B h u jav ian  M ahto{^) i t  was 
held  that the p leading in  th at case  d id  n o t  entitle the defendants to  
yaise this con ten tion . T he p leading there on the su b ject o f interest 
was that it  was b y  w ay  o f penalty . The m anner in  w hich  the pleading 
in  th e present case w as understood is shown b y  th e issue th at was 
fram ed. “ Is  th e rate o f interest hard and unconscionable and b y  way 
o f  p en a lty ?”  A s was poin ted  ou t b y  D as J . in J a g  S ahu 's  caBe(2) , one 
prin cip le  on w h ich  the C ourt relieves b y  redu cin g  the rate o f interest 
is that the barerain w as im consoionable w ith in  section  16 o f the C ontract 

A c t , and th e other princip le is  th a t the necessity  for  the ra te  o f  interest 
has n ot been established. N ow , the issue in  th is case show s that the 
reference was t o  section  16 o f th e  C ontract A ct  and to  th e question 
w hether the interest w as penal or not. T he pleading was n ot under
stood  b y  the parties as ra ising th e  question w hether there was . any 
necessity  fo r  borrow ing  m on ey  at this rate and in  m y  op in ’ on it  is  
im possib le to  oread th is p lea  into th e  w ritten statem ent. Conseq-uentls 
th e  question w hich  th e learned D istiie t  Judge has opened up and on 
the basis of w'hieh he has redu ced  the rate o f  interest, does not arise. 
On the m erits o f  the case I  see n o  reason to hold  that th e  rate o f 
interest is exces!?iv6ly  high. The principal am punt borrow ed was B s . 147. 
I t  was borrow ed on  the 7th  o f January 1907, and th e su it w as brought 
on  the 26th o f  A ugu st, 1918. T he am ount claim ed was B s . 997. There 
is  nothing in  th is  w h ich  sboclcs the conscience in  t.ny w ay  and there 
i?  n o  reason w h y the rate o f  interest should be  redneed.

T he result is  that the appeal m ust be  decreed  w ith  co-sts and the 
decree o f th e B is tr ic t  Judge set aside and the su it decreed w ith  costs 
ii>, the lower courts.

The defendants appealed under tlie Letters Patent. 
Siva Narain Bose, for the appellants.
S. K. Mitter, for tlie respondent.
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1922. Dawson M ille r , C. J.— In this case the
—-------— defendants have appealed under the Letters Patent

from a decision of Mr. Justice Ross, dated the 26th 
July last; year, in which he set aside the decree of the 
District Judge and restored that of the Munsif,

The only question for our decision in this case 
0- J-' is whether the learned District Judge was right or 

not in refusing the interest payable under the mortgage 
bond at the compound rate, and in order to determine 
that question it becomes necessary to consider whether 
or not the plea was taken in the written statements 
of the defendants to the effect that the interest 
prescribed by the mortgage bond was not justified by 
legal necessity.

The defendants were the sons and grandsons of 
the mortgagor who had executed a mortgage bond in 
favoiir of the plaintiff at a rate of interest of Re. 1-9-0 
per month compounded with yearly rests. The de
fendants raised various pleas by their written state
ments, amongst others that the mortgage bond was not 
executed for legal necessity and did not benefit the 
defendants. They further oontended that the interest 
was excessive and by way of penalty. But assuming 
that the issue as to legal necessity for the execution 
of the bond was decided against them, they nowhere 
in their written statements took the specific plea that 
the rate of interest was not justified by legal necessity.

There were two written statements delivered in 
this case, the first on behalf of Ainthu Gope, the 
defendant No. 2, a,nd the second on behalf of Ramrup 
Gope, the defendant No. 3, who appeared through his 
guardian, Babu Makund Krishna Das, a pleader. In 
the first written statement the plea with regard to 
interest was in these terms:

''Thai a referanoa to the plaint -vsnill show tKat the plaintifl’s claim 
te  jn@sne.ptofitB is gmte sad tJBdiwt 'and H is by waj of
Tlje |>Wnt|g ia not eirtitW to get comiwronS ^
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That plea is set out in paragraph 6 of the written ^̂ 2̂. 
statement of the defendant No. 2. Then the plea with ~  “
regard to legal necessity is in these terms ;

. “ That even i f  it b e  p roved  that this, d efen d an t’s fattier toolr tha v. 
loan  and esecu ted  th e bon d , as is  falsely alleged b y  p laintiffs and 
to ta lly  denied b y  th e d efen d an t, then  as the d ebt was not applied  to  
lega l necessities, and i t  d id  n ot benefit this defendant or any other Daw soit 
defendan t the plaintiffs are n o t  entitled  to  a decree , nor can  a  M il l e r ,  
m ortgage decree b e  passed (P ara. 1 0 )” . J-

The written statement of the defendant, Ramrup 
Gope, denied that the bond was genuine and in 
paragraph 2, pleaded :

"T h a t  even if  the bou nd  be genu ine, i t  can n ot ba b 'n d ln g  upon, 
this defendant as it  d id  n o t  benefit the jo in t-fam ily , e i& er tha 
executant o f the b on d  or this d efen d an t.”

In paragraph 3 he pleaded that the stipulation for 
compound interest is by way of penalty and the- 
plaintife are not entitled to get it. He further raised 
a somewhat extraordinary plea that he, the defendant 
No. 3, being the grandson of the executant of the bond 
was not liable on that account to pay interest, These  ̂
are the only pleas raised material for the present pur
pose. The learned Munsif came to the conclusion that 
the bond was justified by legal necessity, that the money 
raised thereunder was required for the purpose of 
paying rent, purchasing bullocks for the family 
cultivation and some paddy for the use of the family, 
and he decreed the suit as prayed, coming to the 
conclusion that there was nothing unreasonable or 
unusual, certainly not! unconscionable, in the rate of 
interest stipulated in the bond.

When the matter came before the District Judge, 
that learned Judge accepted the findings of the Munsif 
on the question of legal necessity for the raising of 
money, but arrived at a oonolusion that although the 
rate of interest was not unusual as found by the Munsif, 
nevertheless there was no- legal necessity proved by the 
]^laintiffs for borrowing money at compound interest’.
He therefore reduced the interest awarded, allowing 
only simple interest at the bond rate and not compouna 
interest
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1922. On appeal to this Court, the learned Judge before
whom the appeal came, after considering the authorities

THE INDIAN LAW SEPOHl'S. [VOt. I.

which were referred to him on the point, dissented from 
15. the view taken by the District Judge and restored the 

decree of the Muiisif, and the conclusion he canie to was 
Dawson although thc onus is undoubtedly upon the plainti^_ 
uSS, suing under the mortgage bond executed by the kart a of 

the family, where the interest of minor members are 
concerned, to j'̂ rove not only the necessity for the loan 
but the necessity for the interest at the rate stipulated, 
still the onus thus arising in the plaintiff was dis- 
charged if the defendant did not raise specifically the 
plea, and that, unless it was specifically pleaded that 
the interest was not justified by legal necessity, there 
was no burden upon the plaintifi; to prove by evidence 
that issue. In the present case I have referred to the 
issues which were raised by the defendants, and it 
seems to me that although it may be said that the issue 
of legal necessity for the execution of the bond was 
raised there was clearly no issue raised in the pleadings 
as to the necessity for the onerous interest stipulated 
in the bond. The facts necessary to prove legal necessity 
for the execution of the bond may be entirely different 
from those which are necessary to prove that there was 
necessity for borrowing money at a particular rate of 
interest^or compound interest, and unless the plea is 
taken by the defendants it seems to me that- the only 
onus which remains upon the plaintiff is that of proving 
that the bond itself was justified by legal necessity, 
that is to say, that the borrowing of the money was 
justified by legal necessity. That fact in the present 
case has been found by all the Courts in favour o f the 
plaintiff and I think it would be creating an altogether 
unjust burden upon the plaintiff, where the question 
has not been specifically raised, if  we were to allow 
. the ̂ def endant in appeal to raise the point that the 
plaintiff had failed to discharge the burden of proof 
upon an issue which was never in fact raised.

We have been referred to certain cases, some of 
them decisions of the Judicial Committeej in order to



support the contention that in cases of a suit by 
a mortgagee against the members of a joint family it .
is not necessary in the pleadings for the defendants 
to raise the specific plea that the rate of interest 
stipulated in the bond was not justified by legal 
necessity and that it is sufficient merely to raise the p̂ wsoK
general question as to whether the loan itself was Mik-sa,
justified by legal necessity. In the first case, that of 
Hurro Nath Rai CliotuclJiri v. Randhir Singh Q-), the 
interest was reduced by the High Court at Calcutta 
from 18 per cent, to 12  fe r  cent, and this decision was 
affirmed by their Lordships of the Privy Council. But 
in that case no question at all was raised that the 
pleadings and issues did not permit of such a course, 
and even if it is left in doubt, as it certainly is, as 
to what the exact form of the plea taken by the 
defendant was, as the point was never raised before 
their Lordships, it is certainly no authority in favour 
of the view now put forward by the defendant, and 
one must assume that the point decided both 5y the 
High Court of Calcutta and by their Lordships of the 
Judicial Committee was a point which it was competent 
for them to decide upon the pleadings as originally 
framed or at all events upon the issues framed in the 
suit. The next case was that of Nawah Nazir 
Beaam v. Rao Raghunath Singh (̂ ). The passage 
relied upon in that case in which the interest was 
refused is a passage in the judgment of Lord 
Phillimore. It is in these terms; “ In the written 
statement filed on behalf of the defendants, one o f the 
points taken was that the property mortgaged was 
ancestral property, and that there was no legal necessity 
to execute the document sued upon. In the view which 
the High Coul’t took of this plea, a view from which 
their Lordships see no reason to differ, it made it open 
for the defendants to contend that though the necessity 
for borrowing the principal sum was accepted there 
was no necessity to borrow on the very onerous terms
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1922. of this mortgage The plea taken in that particular 
ease is merely referred to in general terms by Lord 
Phillimore in his judgment and it must be presumed 

V. that their Lordships had before them in that case the 
actual words of the plea as they appeared in th@ 

ŜAwsosr pl^^dings, and on referring to the lecisioii of the High 
Mnxaa, Court [Aao Faghunath Singh v. Nazir Begam (̂ ) ], 

one finds the defence of the defendants referred to on 
page 640 : It is there stated the defence of the sons 
and grandsons was that there was no legal necessity 
either for the loan or for the exorbitant rate of interest 
agreed to be paid such as would render the family 
property liable for it It appears therefore quite 
clear on a closer reference to the actual document in 
the case that the plea as to the necessity for the rate 
of interest was specifically taken; and the decision of 
the Judicial Committee in Nawab Nazir Begam (2) is 
certainly no authority for the contention put forward 
before us in this appeal. But the whole question was 
carefully considered in a recent judgment of this Court 
in the case of Jag Sahu v. Rai Radha Kishun (3), where 
the' cases I  have referred to and several others were 
considered and the learned Judges, of whom my learned 
Brother sitting with me to-day was one, came to. the 
conclusion that before the defendants can raise the 
point that the plaintiff had failed to satisfy the burden 
of proof as to the rate of interest being justified by 
legal necessity, there must be a specific plea to that 
effect in the written statement. I f  in fact no plea of 
that sort was taken then it must be assumed that the 
defendants did not intend to raise the plea and no 
proof is required from the plaintiffs: in other words, 
the burden of proof which is originally on the plaintiff 
is either waived or satisfied by reason of the absence 
of any plea requiring him to discharge that burden. 
Indeed it would be most unjust and unfair upon the 
plaintiff where no issue has iDeen raised in the case to

(1) (1913) 19 lad . Gas. 639.
(2) (1919) I. L . R . 41 All. 571; L. R  46 I. A . 14S.

(3) (1920) 5 Pat. L . J. 287.
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IW-t o n  round afterwards and say, there is no e v id e ^  
in support of the issue, the initial burden of proYing 
it was upon you and therefore your case must fail, if in goph 
fact the point has never been taken from the beginning 
and no issue has been raised upon it. In my opinion smo. 
the learned Judge of this Court was c^uite right in the bawsô  
decision which he arrived at and this appeal should 
be dismissed with costs. • v ’

A dami, J.— I agree.
A'p'pecd
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APPELLATE CIYIL.

Before JwalaPraiad and EuchnUl, S J .

LACHM AN L A L  P'ATHAE
V.

BALDEO LA L  TH ATW AEI.^

Code of Cwil Procedure, 1908 (Act V of 1908), section 
60(/)— bahi, whether attachahle or saUaMe.

The jatri hahi of a G-ayawal is not liable fo att'acEment or 
sale in execution of a decree.

Lachman Lai Pathak v. Baldeo L d  ThathidariO-),
referred to.

Appeal by the decree-liold'er.
The facts of the case material to thia report are 

stated in the "udgment of Jwala Prasad, J.
K a ila s p a ti  for the appellant.
Hari BJiushan Mnkerjee, for the respondent.
Jw iiLA P r a s a d , — There does not seem to be any 

substance in this appeal. The jatri hahis o f the

Appeal from  Appellate Order No. 146 o f 1 ^ 1 , from  an order of 
J. A . SweeBey, Esq., D istrict Judge of Gaya, dated tlie 8th  April', 1921, 
conflrning an order of Babu Jatindra Chandra Basu, Subordinate Judge 
o,f fh fa i ,  dated the 10th September, 1920,

(1) (1917| 42 iBd. Oaa. m
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