
1922. application. The Court who delivered the judgment 
" consisting of the Chief Justice and
mS ton J m refused to accept this contention and refused
" D. to apply the principle laid down in Esoflanation 4 to

section 1.1 to cases of that nature. [Again in Madras 
Dawsos Nitymanda Gantayet v. Gajri'pati

Vesudeva Demi {̂ ) the Court refused to appl}^ the law
0. J. of res judicata as laid down in Exflanation 3 of 

section 13 of the Code of 1882, which is now 
Explanation 5 of the present Code, to a case where 
the plaintiff had been awarded by a decree possession 
of land together with mesne profits and applied in 
execution for delivery of the land and for mesne profits 
hut was not awarded mesne profits by the executing 
Court. In fact that Court made no reference to it in 
its decision and when the plaintiffs subsequently 
applied for mesne profits they were met with the 
objection arising under what is now Esoflanation 5 of 
section 11 , and the Madras High Court refused to 
entertain the argument based upon that Explanation 
in such a case. I see no reason to differ from the 
principles laid down in those cases and therefore on 
this ground also I think that this appeal should be 
dismissed, The respondent,s are entitled to their costs 
of this appeal.

Adami, J.—I agree.
* 'A'p'pectl d ism issed, 

LETTERS PATENT.
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Before Dawson Miller, C. J\ m d  'Admni, J. 
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n.
April 27> EAMYAD SINGH.*

Co-Sharer Jjandlords—some in direct possession of 
baliasht ldnds—~GollcotoT(i.t& pctrtition-—whether co-shciTGTS

* Letter? Psitent Appeal Noa, lOT̂ and 102 of' 192lT™ ~ ^
(X) (1001) I. L , B , 84 M ad, 0 1
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[ormerly in possession of bakaslit lands ejititled to retain ^̂ 22.
'possession— onus

Where, before a Collectorate partition between co-sliarer 
landlords, some of the co-sharers have been in actual posses- v.
sion of some of tlie' balmslit lands on payment of part of the 
produce to the other co-shaTers, the co-shaiers to "whose 
takhtas such lands are allotted by the partition are entitled to 
direct possession in the absence of any exception proTided by 
law or of an agreemeat that the former holders of the lands 
shall continue to cultivate them. The onus of proving such 
an agreement lies on the person affirming it.

The facts o i  the case material to tliis report «are 
stated in the judgment of Dawson Miller, C. J.

S îsil Madhah I^hillick and II, P, Sinha, for the 
appellants.

Kulwant Sahai and S. N. Rai, for the respondents.
D a w s o n  M i l l e k , C. J.— These are two appeals 

under the Letters Patent, from a decision of 
Mr. Justice Ross, dated the 27th of October last. 
There were two cases instituted by two co-sharer 
landlords, claiming in the one case 8 bighas of land 
and in the other case 22 bighas, 5 kathas, against the 
same defendant who previously had been a co-sharer 
with the plaintiffs. Both the suits raised exactly the 
same question for determination; they have been heard 
together and determined by one judgment.

The plaintiffs and the defendants were oo-sharer 
landlords in Mauza Silarhi and in April 1918 effected 
a batwwra partition whereby different parcels of thel 
lands in suit fell into the takhtas of the plaintiffs 
respectively. It appears that before the hatwara 
partition, the defendants had been in actual possession 
of the lands and had been cultivating them and giving 
a portion of the produce to their co-sharer landlords. 
After the partition, when the plaintiffs sought to get 
possession, they were resisted by the defendants and 
after certain proceedings under section 144: of the- 
Criminal Procedure Code, the present suits were in
stituted in October, 1918, by the plaintiffs, claiming



1̂ 2. possession of the lands after eviction of the defendants. 
The case set up by the defendants in their written state-

^ 0 2  t h e  INDIAN LAW EEjPORTS. [ v OL. I.

was that the lands in suit were their ancestral 
t). kaimi raiyati lands which they acquired before their 

acquisition of the proprietary interest and of course if 
Dawson could have been made out no doubt the

defendants would have been entitled to remain in 
possession as miyats notwithstanding the subsequent 
partition. •

The case made by the plaintifls was that the lands 
in question were not the defendants’ raiyati jote at all 
but were the maliks’ hakasht lands and that the 
defendants were in fact in possession before the batwara 
but were in possession as maliks, and it was not dis
puted that the distribution of the produce was as stated 
and as set out in the record-of-rights. A  further 
defence was raised by the defendants to the effect that 
even if the disputed lands were the maliks' hakasht 
lands which they denied, then in that case also they 
were entitled to remain in possession notwithstanding^ 
the partition as there was no law or custom by which 
the defendants’ kasht right in the disputed lands could 
after the batwara and demarcation of boundaries be 
extinguished. The record-of-rights described the 
lands as hakasht of the maliks and in a note in the 
survey khatian the manner in which the rent or produce 
was distributed was thus stated :

“ After deducting the raiyati half share, from, the remainder of the 
produce is again deducted landlords’ share due to the co-sharer in 
possassion and the residue is divided amongst the other maliks 
according to their shares with an addition of 1 -̂ seers in the maund
for C6BS.”

When the case came before the trial Court the 
defendants contended that this entry in the record-of- 
fightg was consistent and consistent only with a raiyati 
interest in the defendants and they strongly relied .upon 
that entry as supporting their claim which was also 
evidenced by some oral testimony and that they had 
many years ago and before they became proprietors 
acquired a raiyati interest in the land. That conten
tion, however, failed. The learned Munsif came to
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the conclusion that the defendants had never acquired 
a raiyati interest by purchase or otherwise from any 
tenant or from any one and he found that the entry 
in the record-of-rights was not inconsistent with that 
' which in another part -of the record was distinctly 
stated, namely, that the lands were bakasht lands of 
the maliks. and upon the whole of the evidence he 
arrived at the conclusion of fact upon that issue adverse 
to the defendants. He further came to the conclusion 
that as the defendants were neither maliks nor tenants 
of the pattis in which the disputed lands were situated, 
they were not entitled to remain in possession. ' That 
finding disposed of the point raised as an alternative 
point by the defendants that having been in possession 
of bakasht lands they were still after the batwara 
entitled to remain in possession upon payment of rent 
to their co-sharers. The case then went on appeal to 
the Subordinate Judge and he arrived at exactly the 
same conclusion of fact as that which the Mxmsif had 
come to and found that there was absolutely no 
documentary evidence to prove that the defendants 
had ever acquired any tenancy ri^ht prior to their 
acquisition of proprietary right in the village and that 
the oral evidence on their behalf was quite unreliable. 
Those findings of fact cannot be questioned in second 
appeal, but when the case came on second appeal to 
this Court it was contended before the learned Judge 
that notwithstanding the findings of fact the 
defendants had upon the facts found’ acquired an 
interest in the land which was not extinguished by 
re?i,son of the batwara proceedings. This view of the 
case appears to have commended itself to the learned 
Judge because he allowed the appeal and dismissed the 
suits with costs. He was apparently influenced by the 
entry in the record-of-rights as to the manner in which 
the produce had been distributed between the 
defendants actually occupying the land and their 
CO-sharers. He thought that this fact in itself 
negatived the suggestion thal the lands were part of 
III© ze,rait t o d s  o f 4II the proprietors held for

19S3.

Qatamtjdhih.Khan
Eamtab
Sims.
D awsoh
Millks,
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purpose of convenience by tliose particular proprietors, 
tlie defencla-nts. I f  the learned Judge meant by tliat 
passage that tlie plaintiffs were contending that these 

e^a.d zerait Itinds and tlierefore tbat no rights of
SiwGH. occupancy could be acquired in them, tlie learned Judge 
Davson appreciated what the re:il issues in the case
MmEn, were. I thinlc, however, it is only fair to the learned 

■ Judge to say that in using the words zerait lands there 
he was not using the terra, in the technical sense in 
which it is used in the Bengal Tenancy Act. He 

'probably meant to use the expression merely to indicate 
lands in the direct possession of the m,aliks siicli as 
hahaslit lands. It is possible, however, that he had in 
mind that unless the lands were zerait the defendants 
could not be dispossessed. However tha-t may be, the 
conclusion he arrived at was that the plaintiffs even 
after the hatwara could only become entitled to 
cultivating possession of the disputed lands as a result 
of partition if the right to cultivate itself was in

■ hotchpot when the partition was made. It seems to 
me, with great respect to the learned Judge, that in 
expressing the matter as I have just stated he was 
iomewhat misplacing the onus. Unless the defendants 
had acquired some right in the hi.nds known to the law, 
some tenancy right or some right recognized by the 
law as creating an interest therein, other than, the 
proprietary interest, tlie result of the partition would 
inevitably be that the co-sharers to whose takhta the 
land Wc%s allotted would get possession of the land, and 
direct possession, unless there was some tenant already 
on the land. It v/as not necessary to prove affirmatively 
that it was the intention in the hatwara proceedings 
that this land should be given into the direct cultivating 
possession of the landlords. It must be presumed that 
the right to cultivate was considered by the landlords 
at the time of the partition to have been as the learned 
Judge described it, itself in hotchpot. Apart 
altogether from any intention, it seems to me that it 
was in hotchppt and that the onus was upon the 
defendant to prove by some arrangement br by som^
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agreement between the proprietors when the batwara 
partition was effected that the right actually to “  
cultivate was not in hotchpot. Two cases, however, 
have been relied upon by the learned Government 
Pleader on behalf of the respondents which he says 
support his contention. The first of those was Second 
Appeal No. 82 of 1919, to the judgment in which my 
learned Brother was a party, in which it was decided 
that a co-sharer who acquires an occupancy holding 
during the continuance of the joint estate of himself 
and his co-sharers does not lose his raiyati right by 
reason of a batwara partition. That decision, however, 
may be justified under section 22, sub-section {2), of 
the Bengal Tenancy Act. The 'case set up in the' 
present appeal is admittedly not a case coming under 
section 22, sub-section {2), of that Act. ' It is not 
contended that the defendants acquired any occupancy 
right during the period that they were co-sharers with 
the plaintiffs. The other case is a decision of similar 
import. It is Letters Patent Appeal No. 117 of 1920. 
That was a decision of Jwala Prasad, Acting Chief 
Justice, and Das, J., and that again was a case where' 
the right of the defendant was acquired in the 
circumstances contemplated in section 22, sub
section (2), of the Bengal Tenancy Act, and it is 
important to observe that in the course of the judgment 
after pointing out that one of the contentions was 
that the lands were the hakasht of the proprietors and 
as such the plaintiffs had no right to the same if they 
fell into the vattis of the defendants in the partition 
proceedings, it is stated, “ This would he so if  the land 
was the hakasht of the proprietors prior to the 
partition ; so that so far from this decision being 
an authority in favour of the respondents it seems to 
me an authority tO' the contrary.

The result of my opinion is that in alTcases where 
you have a 'batwara partition between co-proprietors; 
if the lands are merely the hakasht lands of the land
lords before the partition, then in the absencs of any 
special arrangement come to between the la îcllord^



1922. themselves at the time of the hatiuara, none of them 
has the right to dispute the possession of those into 
whose takhta the particular lands in question fall. 
The only exceptions seem to me to be those which are 

smlS created by law either under the Bengal Tenancy Act 
DAWS015 oi" nnder some other provision of law whereby a tenancy 
millbb, interest or possibly some other interest in land is 

acquired. But in the present case there is no law that 
I am aware of which provides that merely becanse a 
co-sharer has been in possession of halcasht lands 
belonging to himself and his co-sharers he is therefore 
entitled "after a Collector ate partition to remain in 
possession of those lands when they are allotted to the 
takhta of one of his co-sharers.

In my opinion these appeals should be allowed with 
costs, tL3 decision of the learned Judge set aside and 
the decree of the Subordinate Judge restored.

Adami, J.—I agree.
A'p'peals allowed.
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Before Coutts and Das, 7.J. 

EAM LOOHAN MISEA.'
__________  V.

April, 27. PANDIT HARINATH MTSRA.^
Evidence ’Act, 1872 (i.4ct I of 1872)', sections 63(3) and 

64— copy of document admitted without objection— whether 
objection may be taken in ^afipellate court.

Where a copy of a docnment has been admitte’d in 
evidence in the trial court ■without objection, its admissibility 
cannot be challenged in the appellate court.

^ Appeal from Appellate Decree No. 1128 of 1920, from a decMon of 
H. Foster, Esq.,_ District Jndfiie of Patna, datod the 16th April, 1980. 
revarsing a decision of M. Mnhammad Zaliur, Su'bordiiiate Judge, Fstna.

til? 4th June, 1919. ' ^


