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B u t g iv in g  all force  to these considerations, they 
cannot see how  that w hich  should in  rea lity  fo rm  the 
basis o f  an independent suit against a separate party, 
fo r  some act done by h im self, can be in troduced  as 
a question to be tried  in  execution  proceed ings in  
another suit. Section  47 o f  the A c t  does not apply. 
I f  the added persons d id  com m it trespasses, these were 
d istinct ones, and not com m itted by them as 
representatives o f  the or ig in a l defendant. T o  hold 
otherwise, w ou ld  be to confuse the rights.

C onsiderations both  o f  form  and  o f  substance are 
opposed to  the order from  w hich  this app ea l is 
brought.

T heir L ordsh ip s w ill  therefore hum bly recom m end 
H is  M a jesty  that th is  appeal! should be allow ed, and 
the decree o f  the H ig h  C ourt d ischarged and the decree 
o f  the Subordinate Ju dge  restored, and that the 
appellant should have h is costs be fore  this B oa rd  and 
in the two Courts below.
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REYISIONAL CRIM INAL.

Before Jwala Prasad and Coutts, J.J.

OLAYET KHAN 
0.

KTNG-BMPEROR.*

Code of Criminal Procedure 1898 (Act V of 1898), sections 
423 and 439—revisional jurisdiction—appeal disposed of in 
unavoidahle absence of appellant’s representative-^-whether 
High Court has power to interfere.

The High ’ Court has no power, in the exercise of its 
revisional jurisdiction under the Code of Criminal Procedure, 
1898, to set aside an order of the lower appellate court merely

* Criminafl Reviaioln  ̂ No. 85 of 1922, against an, order of 
W, H. Boyce, Esq., Sessions Judge of Maubhura-Sambalpur, dated th® 
lOtii Febmaty,

1922.

AptU, 4.



1922. on the ground tha/t the appellant’s pleader or counsel was 
--------------- unavoidably prevented from being heard.

The facts o f  tjie case m aterial to this report are 
V. stated in  the judgm ent o f  the Court.

Eioebob, H asan Imam, for the petitioner.
H , L. . Nandke&lyar, A ssistant G overnm ent 

Advocate, fo r  the Crovrn.

J w A L A  P r a s a d  and Coutts, J. J .— T h is a p p lica ­
tion appears to be ineonipet|ent. The appeal in  the 
Court below  was disposed o f  under section 423 o f  the 
Code o f  Crim inal P rocedure a fter  “  perusing the 
record ”  and considering the grounds o f  appeal. T h e 
appellant’s Counsel could not be heard, inasm uch as he 
was prevented from  being present in C ourt in tim e on  
account o f  the ra ilw ay strike. The appeal w as, there­
fore, disposed o f  on the merits, and in revision w e can 
deal w ith it  only under section 439 o f  the C ode o f  
Crim inal Procedure, under w hich  the petition  be fore  
us has to be disposed o f  under section 423 o f  the Code. 
There is, therefore, no pow er in this C ourt to set aside 
the judgm ent o f  the C ourt below, m erely upon  the 
ground that the pleader or the Counsel on beh alf o f  the 
petitioner was not heard in the Court below .

The application  is, therefore, rejected.

A p p lica tion  rejected .
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APPELLATE CIYIL.

Before Dawson Miller, G. J. und Adami, J.

1922. SUDHANSU BA3jA HAZEA,

11. m  BE  MISS.®
[Appeal to His Majesty in Gouncil—Legal Pfactitioners 

]Aci 1879 {X V lll of 1879), section 6,. order under, tefusmg 
to enrol applicant as legal practitioner.

f  Privy OouBcil Appeal No. 6 of l9^ .


