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been taken by the Allahabad Court is the correct view 1922

of the law. —
ACHUTA=

The only other point which arises is the question “wawoa
of limitation. Under Article 10 of the Limitation FPassm
Act, the period of limitation in cases of pre-emption Bm: Brr
is one year from the date when the purchaser takes oogres, 7.
physical possession of the property sold. Now in the
present case it has been found by the learned District
Judge that the defendant, although symbolical pos-
session was given to him, has never obtained physical
possession. This being so, no question of limitation

¢an arise.

In the result then I would dismiss this appeal
with costs.

BuerniLn, J.—I agree.
PRIVY COUNOCIL.
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Code of Civil Procedure, 1908 (V of 1908) section 47;

Order XXII, rule 10—Mesne Profits—Joining tenanti—
Tenancy created pending sust—Profit recewed by tenant.

——

April, 8.

Where a decree for possession and mesne profits has been
obtained there is not power under Order XXII, rule 10, or
pection 47 of the Code of Civil Procedure, 1908, to join as
a defendant to the suit a tenant to whom during the pendency
of the suit the defendant has let the property, so as to comp.!
the tenant to account for profits which he has received from the
land. The tenant not claiming to remain in possession it
was not necessary to consider whether he could have been
joined for the purpose of obtaining his removal.

Judgment of the High Court reversed.

~Appeal (No. 109 of 1919) from an order of the
High Court at Patna (November 16, 1916) reversing an

# Ppesent : Lord Shaw, Lord Phillimore, 8ir ' John Fjdga, and
Mr. Ameer Ali L SR
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1922 order of the Additional Subordinate Judge of
M Hazaribagh.
AHARAJA

Sm By a decree of the High Court at Calcutta made
Momoes on May, 15, 1913, the present respondents were decreed
Navor  possession of six villages. During the pendency of
R Tar  bhe suif the defendant had leased two of the villages
Bmear.  to the present appellant for the purpose of mining for
mica. In execution of the decree there was an inquiry

as to mesne profits, and by the order now appealed

from the appellant had been joined as a party to the

suit  The facts of the case and the terms of the orders

made appear fully from the judgment of the Judicial

Committee.

1922. February, 27.—De Gruyther, K. C. and
Ramsay, for the appellant. The appellant cannot
be made a party to the suit under Order XXII, rule 10.
The decree heing executed directs an inquiry as to

- mesne profits only and the appellant is not a necessary
part to that inquiry as the mesne profits cannot be
recovered from him. Even if he were liable in dam-
ages, they could be recovered from him only by
a separate suit in which the cause of action would have
been different from that in the present suit. Section 47
of the Code applies only to questions between the parties
to a sult or heir representatives. Reference was also
made to Prosunno Kumar Sangal v. Kali Das Sanyal(*),
Ganapathy Mudalicr v. Krishnamachariar(®), Midna-
pore Zamindari Company v. Naresh Narain Roy (%),
Code of Civil Procedure (Act V of 1908), section 2,
sup-section (12), and Code of Civil Procedure (Act
XTIV of 1882), sections 244, 372. '

The respondents did not appear .
April 3. The judgment of their Lordships was
delivered by— ,

Torp PmrmuimorE—The present respondents
brought as plaintiffs on 15th April, 1907, a suit against

(1) (1889) X. T.. R. 10 Cal 683; L. R. 19 I. A 166,
(2) (1017) I L. R, 41 Mad. 403; L. R. 45 . A, 64.
(8 (111) L L. R. 38 Cal. 220,
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Raja Makund Sahi to recover possession of six villages
and jungle which they claimed The Raja defended
the action, which in due course came on for trial, and
on 2ist September, 1808, the Court of first instance
decided against the plaintiffs, and dismissed the suit
Just one year afterwards, on 21st September, 1909, the

Raia gave a lease for a term of years of the right

of mining for mica, and_ otherwise exploiting the
jungle, to the present appellant, whose case is that he
had not notice of the pending litigation.

The unsuccessful plairtiffs appealed to the High
Court, which on 15th May, 1913, reversed the decision
of the first Court and made a decree in favour of the
plaintiffs ordering the Raja to put them into posses-
sion of the six villages and jungle, and it was further
ordered :— That the case be sent back to the lower
Court [inter alia] to take an account of the mesne
profits to which the plaintiffs appellants are entitled
for the three years prior to the institution of the suit,
and also for the period thereafter till the delivery of
possession or the expiration of three years from this
date, whichever event happens earlier.”

- When the case was accordingly remitted to the
-Court for first instance, a commissioner or amin was
appointed to make the necessary enquiry, and on 22nd
August, 1914, he made his report. On 2nd January,
1915, the Subordinate Judge recorded that the parties
did not object to the report of the amin and that it
might therefore be accepted, and he ordered © that the
suit be decreed finally; that the amin’s report be con-
sidered to be a part of the decree; and that the
plaintiffs do recover possession with mesne profits, as
determined by the amin, and the costs of this suit
from the defendant with interest at 6 per cent. per
apnum.” In this way the suit came to its natural
termination. ' e o

It happened, however, that the amin took a some-
what unusual course in conducting the enquiry which
led to his report. When enquiring into the mesne
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profits he first of all ascertained the rents which the
Raja had received from the present appellant and
other tenants totalling Rs. 42,075, with a further
profit of Rs. 500 from the jungle. Not content with
this, he proceeded further to enquire what were the
profits which the various lessees might be taken to
have made from the mica which they had extracted
during the terms of their leases pending the somewhat
protracted litigation. What exactly was his object in
doing this, or who set him in motion to do it, is not
quite clear.

The law as to mesne profits is thus expressed in
§..2, sub-s. 12, of the Code of Civil Procedure : “ * mesne
profits’ of property means those profits which the
person in wrongful possession of such property
actually received or might with ordinary diligence
have received therefrom, together with interest on such
profits, but shall not include profits due to improvements
made hy the person in wrongful possession.”

It might be said that in ascertaining such profits
the successful plaintifis would not be entitled to the
actual rents which the trespassing defendant had
received. And apart from the question of mesne
profits, a claim might have been preferred for damages
for the mica actually removed.  Again, it would be
conceivable that in a suit properly framed the lessees
from the Raja, who had, though ignorant of the
plaintiffs’ title, carried away what was the plaintifis’
wica, could be rendered liable for damages in respect
of what they had so taken away. But these lessees
were not included in the suit. The amin with some
nodveté stated twice in the course of his report that he
had had little assistance from the plaintiffs or their
agents, who had, in fact, taken very little interest in
the execution of the enquiry, and that he obtained his
information largely by the help of the defendant Raja
and his servants. However, he reported under both
heads, bringing what he described as the net profit
obtained from the mines up to a sum considerably
exceeding a lakh of rupees.
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The report was in narrative form and finished 1922
without any definite recommendation. Whether the™ ~ -
conclusion from it was intended to be that the defendant ““gro*
Rag‘a was to pay as mesne profits the rents which he Mumwmzs
had received or whether he was to pay as mesne profits “Naor.
the net profits of the mines—it could not be both~—does _ ».
not clearly appear; though from what subsequently
happened it can almost certainly be inferred that it wag
only the smaller figure, that is, the sum of the rents.
This report having been made and filed, but before it
was confirmed, the plaintiffs—the present respondents—
relying upon the statements with regard to the profits
obtained from the mines, made an application by a
petition, dated 4th September, 1914. This petition
stated that the several lessees had in collusion with the
Raja obtained a settlement of the disputed property in
an illegal manner, and had misappropriated a large
quantity of mica, worth between one and two lakhs of
rupees, and prayed that they should be ordered to
appear at the time of the ascertainment of the mesne
profits so as to have the matter determined and decided
in their presence, and that to avoid future objections
they should be made defendants. It will be observed
that unless it be inferentially no relief was claimed
against the appellant and the other lessees.

The appellant was summoned, and put in a counter-
petition in which he raised various objections or
defences. He stated that the plaintiffs had been aware
all along of what he was doing under his lease; he
claimed that the application was barred by limitation;
he said that the application was made in collusion with
the defendant Raja; and that since he knew of the
plaintiffs’ claim to the property he had surrendered his
lease, namely, on 1st August, 1914; and he disputed the -
plaintiffs’ title to the minerals even on the footing that
they were entitled to the land, averring that the
minerals belonged to the superior lord, the zamindar.
He also took objection to the form of procedure.

: On these statements the matter came before «'the;"“
Subordinate Judge, who on 13th September, 1914,

v. .
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rejected the plaintifis’ application, holding that under
the construction of Order XXII, rule 10, of the Code
of Civil Procedure, there was no such assignment of
interest by the defendant Raja to the present appellant
and the other lessees as to warrant their being brought
into the suit. :

From this order the plaintifis appealed to the High
Court. There is no date upon their memorandum of
appeal and nothing to show whether it was lodged
before or after the order of 2nd January, 1915. It
rather looks as if it was later, but it is not material.
Their appeal came on before the High Court, which,
on 16th November, 1916, allowed the appeal and
ordered the Subordinate Judge to make the six tenants,
including the presemt appellant, parties to the suit,
and to ascertain the mesne profits in their presence.

It is from this decree that the present appeal is
brought. '

-From a perusal of the order in its bare form it is
not easy to see what could be its object. What
advantage could it be to the plaintiffs or the defendant
Raja that the mesne profits which the defendant Raja
was to paﬁ should be assessed in the presence of the
lessees ! Moreover, they had been already assessed, and
that, finally, the report, of the amin had been accepted,
and the mesne profits, whatever they were found by
it, had been decreed, and the decree had not been
appealed from. :

_“But light is thrown by the language of the learned
Chief Justice. He says: “In my opinion the
aggel‘lants are entitled to have the persons in question
added as patties to the proceedings, and compel them
to-account for any profits which they may have received
from the'land.”" S ?

- This opinion appears tobe founded on the language
of Order X XTI, rule 10, and it is desirable to examine
the Code of Civil Procedure with a view to seeing
whether it lends support to this opinion. By section 47 -
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“ (1) All questions arising between the parties to the
suit in which the decree was passed, or their represen-
tatives, and relating to the execution, discharge or
satisfaction of the decree, shall be determined by the
Court executing the decree and not by a separate suit.
(2) The Court may, subject to any objection as to
limitation or jurisdiction, treat a proceeding under this
section as a suit or a suit as a proceeding. . . . .”
Order XXTT, rule 10,.states : “ (1) In other cases of an
assignment, creation or devolution of any interest
during the pendency of a suit, the suit may, by leave
of the Court, be continued by or against the person to
or upon whom such interest has come or devolved.”

The High Court appear to congider that in en
action to recover possession of land where the defendant
while he is in possession has granted leases, proceedings

| fir-execution may involvé removal of the tenants, and

‘that for a such a purpose a lease may be considered an

‘assignment within the meaning of rule 10

It is.unnecessary for their Lordships to express
any opinion as to whether this view.is right.or not,
because the appellant is not setting up his lease or
claiming to remain in occupation as tenant—on the
contrary, he states that he has surrendered his lease—
and because the application was not to remove him.
The order contemplates cases of devolution of interest
from some original party to the suit, whether plaintiff
or defendant, upon someone else. The more ordinary
cases are death, marriage, insolvency, and then come
the general provisions of rule 10 for all other cases.
But they are all cases of devolution. There is, it should
be noted in this rule, a significant change of Janguage
from that used in the earlier Code, where it is stated
in section 372, as follows: “ In other cases of assign-
ment, creation or devolution of any interest pending
the suit, the suit may, with the leave of the Court,
given either with the consent of all parties or after
service of notice in writing upon them, and hearing
their objections, if any, be continued by or against the

person to whom such interest has come either in
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1922 gddition to or in substitution for the person from whom
- : 3
Aot b has passed, as the case may require.’
AHARAZ, . . ) : : .
S The words “1in addition to ” i the earlier Code
Mavntora

have disappeared. But the matter ines not rest upon
Tt this change? The liability, if any, of the appellant to
Rty Day damages for removal of the mica is not a lability
Bmwuar, which has devolved to him from the defendant Raja.
They were both liable, if liable at all, as trespassers,
and a case, if any, against the appellant must rest
upon his action and the direct relation established
thereby between him and the plaintiffs.

Serious injustice would be done if any other view
was taken. A party added by devolution during the
pendency must take the suit as he finds it. Judgment
already rendered would be binding upon him. He
would not, in the present case, be able to question the
title of the plaintiffs to the mica, though he has
a serious contention that the title to the minerals rests
with the zamindar. Again it is all very well to say
that the mesne profits, by which is meant the value of
the lost mica, are to be ascertained in his presence.
There has been at least a preliminary assessment by
the amin which he would have considerable difficulty
~in setting altogether aside, and this assessment has

been made in his absence. He would come before the

Subordinate Judge with a preliminary finding against
, him for over a lakh of rupees. Order XXII, rule 10,
t'does mot apply. There . has- been no. . assignment,
-creation or devolution of any interest. within the
{meaning-of that'role.

Their Lordships- have been reminded of the
decision of this Board in the case of Prosunno Kumar
Sanyal v. Kali Das Sanyal (1), and of the general
principle therein expressed, that a wide construction
should be put upon the provisions of the Act with
regard to introducing parties by devolution and of the
desirability of ascertaining all possible points in
execution proceedings without a fresh suit. :

(1) (1892) T. L. B. 19 Cal. 683; L. R. 19 I. A. 116,
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But giving all force to these considerations, they
cannot see how that which should in reality form the
basis of an independent suit against a separate party,
for some act done by himself, can be introduced as
a question to be tried in execution proceedings in
another suit. Section 47 of the Act does not apply.
If the added persons did commit trespasses, these were
distinct ones, and not committed by them as
representatives of the original defendant. To hold
otherwise, would be to confuse the rights.

Considerations both of form and of substance are
opposed to the order from which this appeal is
brought.

Their Lordships will therefore humbly recommend
His Majesty that this appeal should be allowed, and
the decree of the High Court discharged and the decree
of the Subordinate Judge rvestored, and that the
appellant should have his costs hefore this Board and
in the two Courts below. '

Solicitors for appellant : Watkins and Hunter,

REVISIONAL CRIMINAL.

Before Jwala Prasad and Coutts, J.J.

OLAYET KHAN
v.
KING-EMPEROR.*

Code of Criminal Procedure 1898 (Act V of 1898), sections
423 and 439—revisional jurisdiction—appeal disposed of in
unavoidable absence of appellant’s representative—whether
High Court has power to interfere.

.T'Dhe High'Court has no powérv, in the exercise of its
revisional jurisdiction under the Code of Criminal Procedure,
1898, to set aside an order of the lower appellate court merely

% Criminal _Revision No. 85 of 1622, against an order of

W. H. Boyce, Esq., Sessions Judge .of Manbhum-Sambal;
10th Februsry, 1923 g0 o Mt Sambelper, dated the
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