
been taken by  the A llah a bad  C ourt is the correct view  
o f  the law.
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The on ly  other
ACHtTTjl-

ooint w hich arises is the question NANDA
o f  lim itation . U nder A rtic le  10 o f  the Lim itation.
A ct , the p eriod  o f  lim ita tion  in cases o f  pre-em ption  Biki Bm.
is one year from  the date when the purchaser takes coittts, j,
physical possession o f  the property  sold. N ow  in the 
p r k e n t  case it has been fou n d  by  the learned D istrict 
Ju dge  that the defendant, a lthough sym bolical p os­
session was g iven  to  him , has never obtained physical 
possession. T h is being so, no question o f  lim itation  
can arise.

In  the result then I  w ould dism iss this appeal 
w ith  costs.

B u c k n i l l ,  J .— I  agree

PRIYY COUNCIL

MAHARAJA SIE MANINBRA CHANDRA NANDI 1922.

V. ---------;— ■

RAM LAL BHAGAT.^

Code of Gwil Procedure, 1908 (V  of 1908) section 47;
Order XXII ,  rule 10— Mesne Profits—Joining tenant—
Tenancy created pending suit—Profit recei'ced by tenant.

Where a decree for possession and mesne profits has been 
obtained there is not power under Order XXII, rule 10, or 
Section 47 of the Code of Civil Procedure, 1908, to join as 
a defendant to the suit a tenant to whom dnring the pendency 
of the suit the defendant has let the property, so as to comp;?! 
the tenant to account for profits which h© has received from the 
land. The tenant not claiming to remain in possession it 
was not necessary to consider whether he cauld have been 
joined for the purpose of obtaining his ren-'oval.

Judgment of the High Court reversed.
A p p ea l (N o. 109 o f  1919) from  an order o f  the 

H ig h  C ourt at P a tn a  (November 16, 1916) reversing an

«  Present : Lord Shaw, Lgid PhilliBiore, Sir John Edge, and 
Ameer Ali ’



1^2. order of the Additional Subordinate Judge of
1 ,:^  H azaribagh .

Sm By a decree of the High Court at Calcutta made
on May, 15, 1913, the present respondents were decreed 

Nandi possession of six villages. During the pendency of
Ram̂ Lal the suit the defendant had leased two of the villages
Bhagat. to the present appellant for the purpose of mining for

mica. In execution of the decree there was an inquiry 
as to mesne profits, and by the order now appealed 
from the appellant had been joined as a party to the 
suit The facts of the case and the terms of the orders 
made appear fully from the judgment of the Judicial 
Committee.

1922. February, 27.—De Gruyther, K. C. and 
^Ramsay, for the appellant. The appellant cannot 
be made a party to the suit under Order X X II , rule 10. 
The decree being executed directs an inquiry as to

■ mesne profits only and the appellant is not a necessary 
part to that inquiry as the mesne profits cannot be 
recovered from him. Even if he were liable in dam­
ages, they could be recovered from him only by 
a separate suit in which the cause of action would have 
been different from that in the present suit. Section 47 
of the Code applies only to questions between the parties 
to a suit or beir representatives. Reference was also 
made to Prosumo Kumar Sanyal v. Kali Das Sanyal{^), 
Crampathy Mudaliar v. Krishnamachariar{^), Aidna- 
fore Zamindafi .Com^fany v. Naresh Namin Roy 
Code of Civil Procedure (Act V  of 1908), section 2 ,  
sub-section (12), and Code of Civil Procedure (Act 
X IV  of 1882), sections 244, 372.

The respondents did not appear
April 3. The judgment of their Lordships was 

delivered by—
Lord P hillimore.— The present respondents

brought as plaintiffs on 15th April, 1907, a suit against

(1) (18Q2) I. L. R. 19 Cal. 683; L. R. 19 I. A 165.
(2) (1917) L L. R. 41 Mad. 403 f L. R. 45 I. A. 54.
(3) (1911) I. L. R. 39 Cal. 220,
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R a ja  M akund  Salii to recover possession o f  six  villages 
and ju n g le  w hich  they claim ed T he R a ja  defended 
the action, w h ich  in  due course came on fo r  tria l, and 
on  21st Septem ber, 1908, the C ourt o f  first instance 
decided against the plaintiffs, and dism issed the suit 
Just one year a fterw ards, on 21st Septem ber, 1909, the 
R a ja  gave a lease fo r  a term o f  years o f  the right 
o f  m ining fo r  m ica, and otherwise ex p lo itin g  the 
jungle, to the present appellant, w hose case is that he 
had not notice o f  the pending  litiga tion .

The unsuccessful plaintiffs appealed  to the H igh  
Court, w h ich  on 15th M ay , 1913, reversed the decision  
o f  the first C ourt and m ade a decree in fa^^our o f  the 
plaintiffs orderin g  the R a ja  to p u t them in to  posses­
sion o f  the six  v illages and jungle, and it was further 
o rd e re d :— T hat the case be sent back to  the lower 
C ourt \_inter a lia ]  to take an account o f  the mesne 
profits to w h ich  the p la in tiffs appellants are entitled 
fo r  the three years p r io r  to the in stitu tion  o f  the suit, 
and also fo r  the period  thereafter t ill  the delivery  o f  
possession or  the exp ira tion  o f  three years from  this 
date, w hichever event happens earlier.”

W h en  the case w as accord ingly  rem itted  to  the 
•Court fo r  first instance, a com m issioner or  am in  was 
appointed  to  make the necessary enquiry, an d  on  22nd 
A ugust, 1914, he m ade h is report. On 2nd January, 
1915, the Subordinate Ju dge recorded that the parties 
d id  not ob ject to the report o f the am in  and that it 
m ight therefore be accepted, and he ordered that the 
suit be decreed finally ; that the report Be con­
sidered to be a part o f  the decree; and that the 
plaintiffs d o  recover possession w ith  mesne profits, as 
determ ined by the am in, and th e  costs o f  this suit 
from  the defendant w ith  interest at 6 'per c^nt. f e r  
annum .’ ' I n  this w a y  the suit came to its  natural 
term ination.

I t  happened, how ever, that the am in  took  a some­
w hat unusual course in  conducting the enquiry  
led to h is report. W h en  en qu irin g  in to  the mesne

1922.
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1922. profits he first o f  all ascertained the rents which the 
R a ja  had received from  the present appellan t and

fe si THE INDIAN LAW KEPORTS. [VOL. t

other tenants tota llin g  Rs. 42,075, w ith  a fu rth er 
Manindba profit o f  Rs. 500 from  the jungle. _ N ot content w ith  

this, he proceeded further to enquire w hat w ere the 
V. profits w .iich  the viirious lessees m ight be taken to  

have made from  the m ica w hich  they had  extracted  
during the terms o f  their leases pend ing  the som ew hat 
protracted litigation . W h a t exactly was his ob je ct  in  
doing this, or w ho set h im  in  m otion  to  do  it, is  n ot 
quite clear.

The law  as to mesne profits is thus expressed in  
s ..2, sub-s. 12, o f  the Code o f C iv il P rocedure ; “  ‘ mesne 
profits' o f  property means those profits w hich  the 
person in  w ron g fu l possession o f  such prop erty  
actually received or m ight w ith  ord in ary  d iligen ce  
have received therefrom , together w ith  interest on  such 
profits, but shall not include profits due to im provem ents 
made by the person in  w ron g fu l possession.”

I t  m ight be sa id  that in  ascertain ing such profits 
the successful plaintiffs w ou ld  not be entitled  to thQ 
actual rents w h ich  the trespassing defen d an t h ad  
received. A n d  apart from  the question  o f  mesne 
profits, a claim  m ight have been p referred  fo r  dam ages 
fo r  the mica actually removed. A g a in , i t  w ou ld  be 
conceivable that in  a su it properly  fram ed  the lessees 
from  the R a ja , w ho had, though ign oran t o f  the 
plaintiffs’ title, carried  aw ay w hat w as th e  pla.intiffs* 
mica, could be rendered liab le  fo r  dam ages in  respect 
o f  what they had so taken away. B u t these lessees 
were not included in  the suit. The am in  w ith  some 
nm veU  stated tw ice in  the course o f  his report that he 
had had little  assistance from  the plaintift’s or  their 
agents, who had, in fact, taken very little  interest in  
the execution o f the enquiry, and that he obtained h is 
in form ation  largely  by the help o f  the defendant R a ja  
and his servants. H ow ever, he reported  under both 
heads, bringing what' he described as the net p rofit 
obtained from  the m ines u p  to a sum considerably] 
exceeding a lakh o f  rupees.
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T he report was in  narrative fo rm  and finished 
w ithout any definite recom m endation. W hether the 
conclusion from  it  w as intended to  be th at the defendant 
R a ia  w as to  pay  as mesne profits the rents w h ich  he 
had  received or w hether he was to p ay  as mesne profits 
the net profits o f  the m ines— it  cou ld  not be both— does 
not clearly a p p e a r ; though from  w hat subsequently 
happened it  can alm ost certain ly  be in ferred  that it  was 
only the sm aller figure, that is, the sum o f  the rents. 
T h is report having been m ade and filed, but before it 

w as confirmed, the p la intiffs— the present respondents—  
relying upon  the statements w ith  regard  to the profits 
obtained from  the mines, made an a p p lica tion  by a 
petition , dated  4th September, 1914. T h is petition  
stated that the several lessees had in  collusion  w ith  the 
R a ja  obtained a settlem ent o f  the d isputed  p rop erty  in  
an  illegal m anner, an d  had  m isap propria ted  a la rge  
quantity  o f  m ica, w orth  between one and tw o lakhs o f  
rupees, and prayed  that they should be ordered to  
appear at the tim e o f  the ascertainm ent o f  the mesne 
profits so as to  have the m atter determ ined and decided  
in  their presence, an d  th at to  avoid  fu tu re  ob jections 
they should be m ade defendants. I t  w ill  be observed 
that unless i t  be in feren tia lly  no re lie f w as cla im ed 
against the appellan t and the other lessees.

The appellan t w as summoned, and p u t in  a counter 
p etition  in  w h ich  he raised various ob jection s or 
defences. H e  stated that the plaintiffs had  been aw are 
a ll along o f  w hat he w as doing under h is lease; he 
claim ed that the a p p lica tion  was barred  by l im ita t io n ; 
he sa id  that the a p p lica tion  was m ade in  collusion  w ith  
the defendant R a ja ;  and that since he knew  o f  the 
p la intiffs ’ c la im  to  the property  he h ad  surrendered h is  
lease, namely, on 1st A u gu st, 1914; and he d isputed  the 
p la in tiffs ’ t itle  to the m inerals even on the foo tin g  that! 
they were entitled  to  the land, averring  th a t the 
m inerals belonged to the superior lord , the 
H e  also took  ob jection  to  the form  o f  procedure. , -

On these statements the ma:t,ter cam e before  the 
Subordinate Ju d ge , w ho on 13th Septeiriber,

1922.
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1922. rejected the plaintifis ’ app lication , hold ing  that under 
the construction o f  Order X X I I ,  rule 10, o f  the C ode
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o f  C ivil Procedure, there was no such assignm ent o f
Makihbsa interest by the defendant R a j a to the present appellan t 

and the other lessees as to w arrant their being  brought 
®. into the suit.

RAS£ L &4
Bsagat. From  this order the plaintiffs appealed to  the H ig h  

Court. There is no date upon  their m em orandum  o f  
appeal and nothing to show whether it  w as lod ged  
before or a fter the order o f  2nd January, 1915. I t  
rather looks as i f  it  w as later, but it  is n ot m aterial. 
Their appeal came on before  the H ig h  Court, w hich , 
on 16th November, 1916, a llow ed the appeal and 
ordered the Subordinate Ju dge to make the s ix  tenants, 
including the present appellant, parties to  the suit, 
and to  ascertain the mesne profits in  their presence.

I t  is from  this decree that the present app ea l is 
brought.

From  a perusal o f  the order in its bare fo rm  it  is 
not easy to see w hat cou ld  be its object. W h a t  
advantage could it  be to  the plaintiffs or the defen d an t 
Ifetja that the mesne profits w h ich  the defendant R a ja  
was to pay should be assessed in  the presence o f  the 
lessees ? Moreover, they had been already assessed, an d  
that, finally, the report; o f  the am in  had  been accepted, 
and the mesne profits, whatever they w ere fou n d  by 
it, h ad  been decreed, and the decree h ad  n ot been 
appealed from .

B ut lig h t is throw n by the language o f  the learned 
C h ief Justice. H e  sa y s : “ In  m y op in ion  the 
appellants are entitled to have the persons in  question  
added as pa;rties to the proceedings, and com pel them 
to account for any profits w h ich  they m ay have received 

th g^ a n d .* '

■ This opin ion  appears tO' be founded  on the language 
o f  Order X X I I ,  ru le 10, and it  is desirable to exam ine 
the Code o f  C iv il P rocedure w ith  a v iew  to  seeing 
whether ifc leads support to th is opin ion . B y  sedtion 47
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“  (1) A ll  questions arisin g  between the parties to tlie 
su it in w hich  the decree was passed, or in e ir  represen- ' 
tatives, and re la tin g  to tjie execution , d ischarge or 
sa tisfa ction  o f  the decree, shall be determ ined by  the 
Court executing the decree and n ot by a  separate suit.
(2) The C ourt may, subject to an y  ob jection  as to 
lim itation  or  ju r isd iction , treat a proceed ing  under this 
section as a su it or a suit as a proceeding. . . . 
O rder X X I I ,  rule 10,.s ta te s : “  (1) In  other cases o f  an  
assignm ent, creation  or devolution  o f  any interest 
during  the pendency o f  a suit, the su it  m ay, by leave 
o f  the Court, be continued by or against the person  to 
or upon whom  such interest has come or devolved.”

T he H ig h  C ourt appear to consider that? in  m  
action  to recover possession o f  land w here the defendant 
w hile he is in possession has granted  lea-ses, proceedings 

I ili‘''-em !utidn m ay o f  the tenants, and
j that fo r  a such a purpose a lease m ay be considered an 
fassignm ent w ith in  the m eaning o f  ru le 10,

I t  ,,is...ttEtteGessai:y, , , . f e l ’4^ship§, to  express 
any op in ion  as to  whether this v iew  is ri^ht; or Soli, 
because the appellan t is not setting up h is lease or 
cla im ing to  rem ain in  occupation  as tenant— on the 
contrary, he staties that he has surrendered his lease—  ̂
and because the ap p lica tion  was not to  rem ove him. 
T he order contem plates cases o f  devolution  o f  interest 
from  some orig in a l p arty  to the suit, whether p la in tifi 
or defendant, upon  someone else. T he m ore ord inary 
cases are death, m arriage, insolvency, and then come 
the general provisions o f  rule 10 fo r  a ll other cases. 
B u t they are all cases o f  devolution. There is,, i t  should 
be noted in  this rule, a sign ificant change o f  Janguage 
fro m  that used in  the earlier Code, w here it is stated 
in  section 372, as fo llow s : “  In  other cases o f  assign­
ment, creation  or devolution  o f  any in terest 'p en d in g  
the suit, the suit m ay; w ith  the leave o f  the Couii;, 
g iven  either w ith  the consent o f  all parties or a fter  
service o f  notice  in  w ritin g  u]>on them, and  hearing 
their ob jections, i f  any, be continued by  dr against the 
person to  w hom  such interest has com e either in
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im . add ition  to or in substitution fo r  the person from  w hom
it  has passed, as the case m ay require. ”

The words in  add ition  to ”  m  tlie earlier C ode 
have disappeared. B u t the matt.eT fines not rest u pon  

Nandi this change. The liab ility , i f  any, o f  the appellan t to
P^y dam ages for rem oval o f  the m ica is not a lia b ility  

Bharat, w hich has devolved to him from  the defendant R a ja .
They w ere both liable, i f  liable at all, as trespassers, 
and a case, i f  any, against the appellant m ust rest 
upon his action and the d irect relation  established 
‘thereby between him  and the plaintiffs.

Serious in justice  w ould  be done i f  any other v iew  
w as taken. A  party  added by devolution d u rin g  the 
pendency must tiake the suit as he finds it. Judgm ent 
already rendered w ould  be b in d in g  upon  him. H e  
w ould not, in the present case, be able to question  the 
title o f  the plaintiffs to the mica, though he has 
a serious contention that! the title  to the m inerals rests 
w ith the zamindar. A g a in  it is all very w ell to say 
that the mesne profits, by  w hich  is m eant the value o f  
the lost mica, are to be ascertained in  his presence. 
There has been at least a prelim inary  assessment by  
the amin  which he w ould  have considerable difficulty 
in setting altogether aside, and this assessment has 
been made in his absence. H e  w ou ld  come b e fore  the 
Subordinate Judge w ith  a prelim inary finding against 

 ̂ him for  over a lakh o f  rupees. O rder X X I I ,  ru le 10,
i does _ not apply. Thera . has been n o..assignm ent,
i creation or devolution o f  any i;nterest; w ith in  the

 ̂ Their Lordships have been rem inded o f  the 
decision o f  this B oard  in  the case o f  P rom n n o  K u m a r  
Sany.al v. K a li D as Sanyal 0 ,  and o f  the general 
princip le therein expressed, that a w ide construction  
should be put u p on ’ the provisions o f  the Act' w ith  
regard to introducing parties b y  devolution and o f  the 
desirability o f  ascertaining all possible poin ts in  
execution proceedings w ith ou t a fresh  suit.

5 8 8  TEE INDIAN LAW REPORTS. [VO li, I.
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B u t g iv in g  all force  to these considerations, they 
cannot see how  that w hich  should in  rea lity  fo rm  the 
basis o f  an independent suit against a separate party, 
fo r  some act done by h im self, can be in troduced  as 
a question to be tried  in  execution  proceed ings in  
another suit. Section  47 o f  the A c t  does not apply. 
I f  the added persons d id  com m it trespasses, these were 
d istinct ones, and not com m itted by them as 
representatives o f  the or ig in a l defendant. T o  hold 
otherwise, w ou ld  be to confuse the rights.

C onsiderations both  o f  form  and  o f  substance are 
opposed to  the order from  w hich  this app ea l is 
brought.

T heir L ordsh ip s w ill  therefore hum bly recom m end 
H is  M a jesty  that th is  appeal! should be allow ed, and 
the decree o f  the H ig h  C ourt d ischarged and the decree 
o f  the Subordinate Ju dge  restored, and that the 
appellant should have h is costs be fore  this B oa rd  and 
in the two Courts below.

S olicitors fo r  a p p e lla n t : W ath ins  and H u n ter,
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REYISIONAL CRIM INAL.

Before Jwala Prasad and Coutts, J.J.

OLAYET KHAN 
0.

KTNG-BMPEROR.*

Code of Criminal Procedure 1898 (Act V of 1898), sections 
423 and 439—revisional jurisdiction—appeal disposed of in 
unavoidahle absence of appellant’s representative-^-whether 
High Court has power to interfere.

The High ’ Court has no power, in the exercise of its 
revisional jurisdiction under the Code of Criminal Procedure, 
1898, to set aside an order of the lower appellate court merely

* Criminafl Reviaioln  ̂ No. 85 of 1922, against an, order of 
W, H. Boyce, Esq., Sessions Judge of Maubhura-Sambalpur, dated th® 
lOtii Febmaty,

1922.
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