
18a am ount i f  such accrual increases the am ount o f  interest 
to a sura greater than the principal advanced.

(4) I  am not prepared to disagree w ith  the view s 
expressed by the Subordinate Ju d g e  as to the am ounts 
o f  the debt w hich  he considers to have been incurred  
on account o f  legal necessity or fam ily  benefit or w ith  
regard to that amount fo r  w hich  he has given  a personal

BtfokHtti., J. decree.
(5) I  do not consider that the personal decree is 

in  any w ay barred by the previous proceedings.
(6) I  do not think that the suit is barred" in  any 

w ay by lim itation.
(7) I  think that the 4th bond is an antecedent 

debt upon which that p art o f  the 5th bond w h ich  relates 
to it can be entirely supported, subject to the question  
o l  interest.

(8) In  all other respects I  agree w ith  the judgment 
o f m y L ord  the C h ie f Justice.

Appeal decreed in part
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m  ;\CHUTANANI)A PASAIT
*--------̂----- 0 .

BIKI BIBI.*

Pre-emptionr—fight of, when vendee is a Hindu.
Where a Mahomed an is entitled to exercise a right of 

pre-emption, the Marhomedan law of pre-emption applies even 
when the vendee is a Hindn.

Shaikh Koodrutoolah v. Mohinee Mohun Shaham, not 
followed.

Gohind Dayai v. hiayatullahi^), followed.

CoT^; Cuttack, Appeal from Appellate Decree No. 71 of 
1921, from a aocision of D* H. Kixigsfordj Esq., District Judge of Cuttack* 
dated the, 13th August 1921, reversing a decision of Babu Lal3isni,i Nataywi 
Patnaik, Additional Munsif of Cuttack, dated the 28th September 1920. ’

(1) {1870) 13 W, R. 21, F, (2) (1885) L L. R, 7 A ll 75, F. B.



T he facts  o f  the case m aterial to  th is report were 
as fo l lo w s :— "
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I n  189 X one R ahim ullah  died, leaving him  surviv- nawa 
in g  as his heirs B ik i B ih i (h is w idow ), Sultan M nham - 
m ad and F a izu lla  (his sons) and K arim an  B ib i, B m  Bmi. 
A jim a n  B ib i and H alim an  B ib i (his daughters).
These heirs o f  Rahiraullah succeeded to  h is  p roperty  
w hich  consisted o f  fo u r  items in  the fo llow in g  shares, 
the w idow  2-annas, the sons, 4-annas each; and the 
daughters 2 annas each. T he heirs held the property  
o in tly  and Sultan M uham m ad acted as m anager. The 

Matter executed a sim ple m ortgage o f  the properties in  
favou r o f  A chutanand  Pasayet. T he m ortgagee 
obtained a decree on  the m ortgage and in  execution  
thereof brought a 4-annas share in  one o f  the 
item s  o f  p rop erty  and the w hole o f  the other three, 
item s to sale, and  purchased them him self. H e  obtained: 
delivery o f  possession on  the 14th  D ecem ber 1918.

The plain tiffs w ho w ere B ik i B ib i, A jim a n  B ibi. 
and the representatives o f  the other tw o daughters o f  
B ahim ullah  claim ed to  pre-em pt the share o f  Sultan 
M uham m ad in  the property . The su it w as contested 
by the m ortgagee auction-purchaser w ho denied  that 
the properties had belonged to B ahim ullah .

The tr ia l court held  that it  h ad  not been proved 
that these properties h ad  belonged to  R ahim ullah  and' 
also held that the righ t o f  pre-emptdon was not en force
able against a H in du  vendee.

The low er appellate courts reversed the decision  on 
both these points.

D efendant N o : 1, the m ortgagee auction-pur- 
chaser, appealed to the H ig h  Court.

Suhodh C handra C h atter  fo r  the appellant.
Durga Pras<xnna Das Gv t̂q.̂  for
CouTTSj J .— T he fa cts  o f  th is case have been fu lly  

stated i n  the j udgm ent o f  the Courts; below. The 
p la in tiffs  are the w idow , daughter and representatives 
of other daughters of It aj|ppar ,̂t|î f



1922, defendant No. 2, the son o f  Rahim ullah, m ortgaged
------:-------- certain  property  to defendant No. 1, obtained a decree

upon that m ortgage and in  execution thereof put the 
Pasaee property  to sale and purchased i t  him self. T h e plain- 

biki * bibi in  this suit sought fo r  a declaration  that they have 
CoTj-ETs j  ^ 2-anna share in one portion  o f  the prop erty  and  an 

0TJ-ET3, . share in another portion  o f  the prop erty  and
that the' defendant No, 2 had no righ t to m ortgage the 
p la in tiff’s share. They also asserted a r ig h t o f  p re 
em ption in  respect o f  a 'certain portion  o f  the land. 
T he suit was contested by  the defendant No. 1 w ho 
denied the title o f  Rahim ullah.

The suit was dism issed in  the C ourt o f  first 
instance but on appeal to the D istrict J u d g e  this 
decision  has been reversed and the plaintiffs have been 
given a decree. So fa r  as the p la in tiffs ’ title  through 
Rahim ullah is concerned the finding o f  the D istr ict  
Judge is a finding o f  fa ct  w ith  w hich  w e cannot 
interfere in second appeal. B ut the defendant No. 1 
is a H in d u  and the p r in cip a l question fo r  decision  in 
this appeal is whether the p la intiff has a r igh t o f  
pre-em ption in respect o f  p roperty  w hich has been 
sold to a H indu. The learned V a k il fo r  the appellan t 
relies for  the proposition  w h ich  he puts forw ard , 
namely, that the M uham m adan law  o f  pre-em ption  
does not apply where the vendee is a H indu , on the case 
o f  Shaikh Koodrutoolah  v. M ohinee M ohun Shaha(^), 
This decision is a T u ll Bench, decision  o f  the C alcutta  
H igh  Court and ord inarily  w e w ould fo llow  such a 
decision in this Court but the whole law  on the p o in t 
was subsequently elaborately discussed by M ahm ood, J . 
in the Full Bench case o f  Gobind T)nyal v. Ivm/ai- 
ullah(^) where the decision in Shaikh K oodrutoollah  v. 
M ohinee M ohun Shaha(^) was considered, and it  was 
held by him, fou r other Judgjes o f  the Court concurring, 
that in such a case the M uham m adan law  o f  p r e 
emption d id  apply. I  ha^^e very carefu lly  considered 
these decisions and, in m.y opin ion , the v iew  w hich  has
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been taken by  the A llah a bad  C ourt is the correct view  
o f  the law.
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The on ly  other
ACHtTTjl-

ooint w hich arises is the question NANDA
o f  lim itation . U nder A rtic le  10 o f  the Lim itation.
A ct , the p eriod  o f  lim ita tion  in cases o f  pre-em ption  Biki Bm.
is one year from  the date when the purchaser takes coittts, j,
physical possession o f  the property  sold. N ow  in the 
p r k e n t  case it has been fou n d  by  the learned D istrict 
Ju dge  that the defendant, a lthough sym bolical p os
session was g iven  to  him , has never obtained physical 
possession. T h is being so, no question o f  lim itation  
can arise.

In  the result then I  w ould dism iss this appeal 
w ith  costs.

B u c k n i l l ,  J .— I  agree

PRIYY COUNCIL

MAHARAJA SIE MANINBRA CHANDRA NANDI 1922.

V. ---------;— ■

RAM LAL BHAGAT.^

Code of Gwil Procedure, 1908 (V  of 1908) section 47;
Order XXII ,  rule 10— Mesne Profits—Joining tenant—
Tenancy created pending suit—Profit recei'ced by tenant.

Where a decree for possession and mesne profits has been 
obtained there is not power under Order XXII, rule 10, or 
Section 47 of the Code of Civil Procedure, 1908, to join as 
a defendant to the suit a tenant to whom dnring the pendency 
of the suit the defendant has let the property, so as to comp;?! 
the tenant to account for profits which h© has received from the 
land. The tenant not claiming to remain in possession it 
was not necessary to consider whether he cauld have been 
joined for the purpose of obtaining his ren-'oval.

Judgment of the High Court reversed.
A p p ea l (N o. 109 o f  1919) from  an order o f  the 

H ig h  C ourt at P a tn a  (November 16, 1916) reversing an

«  Present : Lord Shaw, Lgid PhilliBiore, Sir John Edge, and 
Ameer Ali ’


