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the view that the right to apply accrues on the date 9%
of the final decree or order of the appellate Court —
where there is an appeal from the decision of the Court  Jowan
of first instance. Now the essential character of an Hussay
application which follows a preliminary decree for sale - Gains
remains the same, though the provisions as to mortgage  Swe=m
snits have been removed from the Transfer of Property
Act to the Civil Procedure Code, and the order passed 45, 1
on such an application is now called a decree for sale

and not an order for sale. The change effected by the

Code of 1908, was a change in procefure so as to shut

out such contentions as used to be raised that such
applications were not under the provisions of the Civil
Procedure Code. Neither the Civil Procedure Code

of 1908 or the Limitation Act of 1908 has answered

the question, when the right to make the application
acerues. That being so, we are, I think, entitled, by
analogy, to apply the provision of Article 179, third
colamn, in answering the question, when the right to

apply accrues. ~As I have said before the question is

not free from difficulty; but, on the whole, I think, with

great respect, that the view of Banerji, J., in the case

1 have cited is right.

- T must dismiss this appéal with costs.
Apawmr, J.—IT agree.

Appeal dismissed,
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Before Das and Ross, J.J.
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The purchaser of the intevest of a patnidar in execution
of & maney decree rblained against the Tatier is not personally
lable to satisfy o rvent decree obtained by the landlovd against
the  pafuiduy prior to the sade in execulion ol the money
decree.  Wheesfore the holder of the rent decree s nok entitled
to execube the rent decree against the said pmchn&er after the
intter hag parte T with hig intorest in the patni.

Sreemutty Jogemaya Dassi v, Girindra Nath Mukher-
ive(l) and Nawkw Prasad Singh v. Kamta Prasad Singh(2),
referred to.

The facts of the case material to this report were
as Tollows 1 '

Dhanpat Singh, father of decree-holder No. 1,
was Hhe n"rmw/m of pargana Haveli. (““hﬂﬁor.‘pa,‘r,
Ningh. nmhew of Dhanpat Singh and father of Sripat
Singh and Jagpat Sineh, miumem debtors, held a
/1(!?‘}'! talud, Snhebonsi, quc:a Dhayipat Singh, in
Pareana Haveli. The pednidor pranted a dutr /wz"nr/'
leage of portions of his patnd mahal to A J. Forbes.

In “{h‘ Dhammt Singh conveyed his zomindari
interest i the whole of paroana Faveli to Musammat
Phagwankati Chandhrain ard sihsequently sued the
,Wll'}'l(f/”‘ for arrearvy nf prieni vent which had '\«‘('med
due prior to the transfer fo Muasaminat Bhaowanbati
He obtained a decree cii ihe 10th July, 1896,

© On or abeut the 12th Tulv, 1808, Dhaunat Singh
exverntod 1 dead ("f fraet dp fwmn' of Gopi Chand
"P(fhm (father of Tnder Chand Bothra, decree-holder
No. 2. Kivath Chand Sriman, decrec-holder No. 3
anrl m“ i Warmar Adhikar, !ec,ref»»hrﬂd(—w No. 4, in
H.}tC"f of all hin ronertiss including the decree of
186, fop thehenefit of Pig son Maharaj Bahadur Singh.
Dhanpat Sineh died on the 21st July, 1896, leaving
hiv som as his sole heiv sud boneficiary under the trust

In 1807 the trusters apnlied for e‘(ecutmn of the
decree of 1896, agamest the patnidar.

In 1900, the patnidar again defanlted in the pay-
ment of rent, and MHC‘.JnmmL Bhd.nw anti took qteps

(1) (1899-1900) 4 Cal. W. N. 590. (8) Unreported,
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for recovery of the arrears under the Bengal Pa¢ni
Tauluks Regulation, 1819 The darpatnidar deposited
the amount due and the sale was stopped and the
darpatnidar was put in possession of the patni malal
under section 13(4) of the Regulation

In 1002, Surendra Narain Singh, the present
objector, purchased the patni muhel inexecution of a
money decree obtained against the putnidar and his
mother. e obtained symbolical possession of the patas
mahal on the 18th May, 1903.

In 1904, the trustees again applied for execntion
of the decree of 1896 and sought to attach the patni
tenure. Surendra Narain Singh objected that inas-
much as Dhanpat Singh had not obtained the decree
for rent until after he had panted with his zamindari
interest, the decree of 1896 was not a rent decree and,
therefore, the patni mahal could not be sold in execution
of it. This objection was disallowed by the Subordinate
% udge whose decision was upheld by the Calcutta High

O11r't. ‘

In 1905, Surendra Narain Singh instituted Suit
No. 169 of 1905 for a declaration that the decree of
1896 was a money decree and not a rent decree. The
- suit was dismissed by the Subordinate Judge on the
23rd July, 1906, and this decision was upheld hy the
Caleutta High Court on the 8th April, 1908. The 6th
Aungust, 1908, had in the meantime, beén fixed as the
date for sale of the patni tenure.

In 19086, the darpatnidar instituted suit No. 197
of 1906, for a declaration that the decree of 1896 was
a mouney decree and not a rent decree. The Subordinate
Judge, decreed the suit on the 14th September, 19086.
The parties appealed to the Calcutta High Court and
the decree was set aside. ' :

- Surendra Narain Singh preferred an appeal to
the Privy Council from the High Court’s decision in
s&n% J{\lTlo._ 169 of 1905. This appeal was dismissed for

etault.
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Forbes preferred an appeal to the Privy Council
from the High Court decision in suit No. 297 of 1906
and obtained a declaration that the decree of 1896 was
a money decree and not a rent decree.

On the 1st May, 1908, the trustees again applied
for execution of the decree of 1896 and, on the 8th July,
1908, the patni mahul was sold in execution of that
decree to Forbes who purchased it in his personal
capacity. Subsequently the sale was set aside on the
ohjections of Surendra Narain Singh under section 311
of the Code of Civil Procedure, 1882, and of Forbes
under section 313.

On the 23rd January, 1915, Surendra was brought
on the record as a judgment-debtor and notices under
Order XXI, rule 22, were ordered to be issued.
Surendra filed objections on the 27th March, 1917.

In the meantime Forbes had instituted a suit
against Surendra for recovery of the money deposited
hy him in 1900, and on the 18th May, 1916, he obtained
a decree for Rs. 57,166 which provided that if Surendra
failed to pay the decretal amount to Forbes, the patni
itself should be sold. The amount was not paid and
the patni was put up for sale and purchased by Forbes
for Rs. 2,000, on the 3rd July, 1917.

On the 23rd November, 1918, the decree-holders
filed a fresh list of properties belonging exclusively to
Surendra, and requested the court to issue attachment
in respect of the properties. Attachment was

accordingly issued and the 4th October, 1920, was fixed

for the sale.

On the 6th October 1920, Surendra’s objection of
the 27th March, 1917, was considered by the court.
The Subordinate Judge held (7) that as between the
decree-holders and Surendra the decree of 1896 was a
rent decree; and (i¢) that the personal properties of

Surendra were not liable in execution of that decree.

The attachment was therefore raised.
The decree-holders appealed to the High Court,
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Manuk (with him Chandra Sekhar Banerjee), for
the appellants.

#. K. Sen (with him C. M. Agarwcele and
Baikuntha Nath Iitter) for the respondent.

Das, J—All the material facts giving rise to this
appeal are stated with precision in the jndgment cf
the learned Subordinate Judge; and, when these facts
are properly understood, the point which we have to
decide in this appeal arises free from all complications.
The point is this : whether the appellant, who in 1896
obiained a decree for rent against one Chatrapat Singh
in respect of a paini mahal known as Tot Hahebgunj
situate within the ambit of the appellants’ zamindar:
known as pargana Haveli, is entitled to execute the
decree against the respondent who, in September 1902,
purchased the right, title and interest of Chatrapat
Ningh in the patni mahal, notwithstanding the fact
that prior to the institution of the proceedings, which
have given rise to this appeal, the patni mrhal passed
from the hands of the respondent into the hands of cne
¥orhes. The learned Subordinate Judge has found
against the appellants on the main question that was
argued before him. In my opinion, the decision of
the learned Subordinate Judge is right and ought to
he affivmed.

Dhanpat Singh was the zamindar of pargava
Haveli.  As T have said before, Chatrapat Singh was
the patnider of Lot Sahebgunj sitnate within parzans
Haveli  Mr. Forbes held a darpatni interest under
Chatrapat Singh. Dhanpat Singh died on the 21st
July, 1896, and the appellants are the trustees of his
estate under a deed of trust executed by Dhanpat prior
to his death. ' ‘ '

On the 27th June, 1893, Dhanpat Singh sold
pargana Haveli to Musammat Bbagwanbati. On the
21st September, 1893 he instituted a suit against
Chatrapat for recovery of rent that accrued due to him
prior to the 27th June, 1893.  On the 10th July, 1896,
the Calcutta High Court passed a decree in favour of
Dbanpat as against Chatrapat.  In 1900, Chatrapat
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failed to pay the potni rent to the mew landlord,
Musammat Bhagwanbati.  The lady took proceedings
under the Patni Regulation, whereupon Mr. Forbes,
for the protection of his darpatné interest, deposited
the rent in full and took possession of the patni mhal,
under section 13(4) of the Pwini Regulation. In
September, 1902, the respondent purchased the paini
mahal in execution of a money decree against Chatrapat
and became liable by such purchase to make good to
Mr. Forbes the money deposited by him in the
proceedings instituted by Musawtnat Bhagwanbati
against Chatrapat. The position in September, 1902,
was therefore this: there was a decree for rent against
Chatrapat Singh; but the paini mahal m respect of
which the rent decree had been ohtained was then the
property of the respondent, though Mr. Forbes, the
darpatnidar, was actoually in possession of the patni
wmahal under section 13(4) of the Paini Regulation. It
ix obvious that both Mr. {forbes and the respondent
were interested in resisting the execution proceedings
which had been started by the appellants against
Chatvapat Ningh in 1897, and they resisted the
execution proceedings on the ground that the decree
that had heen obtained by Dhanpat against Chatrapat
was a money decree and not & rent decree. 1t will be
necessary now to trace the bistory of the execution
proceedings ; but, before doing so, T should mention
that Mr. Forbes instituted a suit as against the
respowlent for recovery of the money which had been
deposited by him in the proceedings taken by
Muzammat  Bhagwanbati  under the Regulation,
against Chatvapat, and that on the 18th May, 1916,
lie got a decree as against the respondent for Rs. 57,166,
the decree providing that, if the respondent failed to
nay the decretal amount to Mr. Forbes, the patni itself
should be sold. The vespondent failed to satisfy
Mr. Forbes™ decree, and, as a result of his failure, the
patne was put up for sale on the 8rd July, 1917, and
was purchased by Mr. Forbes for Rs, 9,000, It is
necessary to remewber that the respondent was at no
time in possession of the patni and that the title to
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the patni which had accrued to the respondent in
September, 1902, hy virtue of his purchase in execution
of a money decree against Chatrapat, passed away from
him on the 3rd July, 1917.

T now come to the execution proceedings; and it
will appear that the question whether the decree that
had been obtained hy Dhanpat against Chatrapat was
a rent decree or a money decree was early raised and
was long debated. The point arose on the admitted
fact that Dhanpat brought his suit for arrears of rent
against Chatrapat after he had parted with all his
interest n the zamindari in favonr of Musammat
Bhagwanbati; and, as will presently be seen, it was
contended, first, on behalf of Chatrapat, then on behalf
of the respondent, and lastly on behalf of Forbes, that
the right to proceed for sale under section 65, Bengal
Tenancy Act, was dependent on the existence of the
relationshin of landlord and tenant at the time when
the remedy nrovided by law was sought to be enforced,
and that as the appellants were not the landlords at
the time thev started the execution proceedings, they
were not entitled to execute the decree as a rent decree.
In 1897, the appellants started execution proceedings
against Chatrapat, and the objection put forward on
hehalf of Chatrapat to the execution of the decree as
a rent decree, was rejected by the Courts in India. The
exectition proceedings, however, for some reason which
has not been made clear to us, failed to produce any
resulf, and in 1904, the appellants presented another
application for execution. The respondent, who was
now the patnidar, objected that the decree was a money
decree and not a vent decree, and that the patni was
not liable to be sold in execution of that decree.
A similar objection was put forward on hehalf of
Mr. Forbes, who also insisted that, having deposited
the amount of the arrears under section 13 of the
Regulation in the proceeding commenced by
Musammat Bhagwanbati against Chatrapat, he had
a first charge on the patni for the sum so deposited by
him. The objections were disallowed by the Courts,

~in India.  In 1905, the respondent instituted a suit for:
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a declaration that Dhanpat’s decree against Chatrapat
wag a money decree and that the patni could not be
anld in execution of that decree. The Courts in India
decided against the contention of the respondent, the
date of the decision of the High Court heing the 8th
Apvil, 1908, The vespondent then applied for, and
obtained, leave to appeal to His Majesty in Council,
hut that apneal subsequently failed for non-prosecution.
Mr. Forbes also instituted a similar suit and, though
the Courts in India decided against him, he carried
his appeal to the Judicial Committee where his
contention prevailed. By its decision, which was
prononnced on the 4th March, 1914, [ Forbes v. Maharaj
Bahadur Singh (1) 7, the Judicial Committee held that
the right to bring the tenure to sale under section 65,
Bengal Tenaney Act, exists only s0 long as the relation-
ship of landlord and tenant exists, and appertains
exclnsively to the landlord, and that a pergon to wham
rents ave due and who obtains a decree for them after
he has partad with the property on which the tenancy
iv sitnate, has no such right. The position then is
this: as between the appellants and Mr. Forbes, the
decree must be regarded as a money decree and not as
a rent decres: hut as between the appellants and the
respondent, the decree must be regarded as a rent
flacres. '

It is not necessary to follow the fortunes of the
different execution proceedings that were from time to .
time commenced bv the appellants. 1 come to the
application of the 22nd Jannary, 1915, when the appel-
lants applied to have the decree treated as a money
decree and the respondent added as a judgment-debtor.
Tt will be remembered that the position then was that
the respondent was the patnidar and Mr. Forbes was
the darpatnidar in actual possession of the patni mahal,
On the 19th March, 1915, the appellants presented

~another application to the execution Court. They

stated in their petition that the Judicial Committee
had held that the decree obtained by them against

(1) (1614) I, L. B. 41 Cal. 926, P. C. ’
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Chatrapaf was a money decree. They submitfed that 1%
it was not possible to recover the amount of the decree =
without proceedings against the properties other than  Caamp
that in respect of which the decree had been obtained, Bom=ms
and they applied for attachment and sale of certain svemom
properties belonging to Chatrapat. This application TArsux
was presented on the 19th March, 1915; but it will be .
remembered that they had already on the 22nd January, Das, 7.
1915, applied to have the respondent added as a
judgment-debtor in the execution proceedings. On the
27th March, 1915, the respondent objected to being
added as a judgment-debtor. He contended that, as
he was neither the judgment-debtor nor the legal
representative of Chatrapat, the decree-holders could
not proceed against the patni mahal in his hands.
Before this application was heard and disposed of the
patni mohal passed into the hands of Mr. Forbes. The
decree-holders abandoned their application of the 19th
March, 1915, and, on the 23rd November, 1918, they
presented an application for attachment and sale of
certain properties belonging to the respondent. It is
this application which has given rise to this appeal.

Mr. Manuk, on behalf of the decree-holders
appellants, contends that the decree obtained by
Dhanpat Singh against Chatrapat Singh must be
regarded as a rent decree so far as the respondent is
concerned and that it was open to him to proceed
against the patni mahal in the hands of the respondent.

1 have no doubt whatever that had the appellants
proceeded against the respondent at any time between
September 1902 and July 1917, during which period
the title to the patni mahal was in the respondent, there
could be no answer to the claim of the decree-holders.
It having been held in proceedings hetween the
appellants and the respondent that the decree obtained
by Dhanpat was a rent decree, the appellants had a
~charge on the tenure so long as the tenure was in the
hands of the respondent, and it was plainly impossible
for the respondent to resist the claim of the appellants.
But the tenure has now passed from the hands of the
respondent to the hands of Mr. Forbes. Mr. Manuk:
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confends that if the respondent has allowed the tenure
to go into the hands of a third party, he must be
personally liable for the decree. In my opinion, there
is neither principle nor authority for this contention.
Tt was. in my ovpinion, open to the decree-holders to
proceed against the tenure in the hands of Mr. Forbes.
Tt was argued by Mr. Manuk that he could not take
this course having regard to the decision of the Judicial
Committee in the suit between the appellants and
Mr. Forbes that the decree was a money decree. That
may be so; but Mr. Forbes, as the purchaser of the
paini mahal from the respondent, was in an entirely
different position. As the representative in interest
of the respondent, Mr. Forhes would be hound by the
decision in the suit as between the appellants and the
respondent. By that decision the decree was held to
be a rent decree and as involuntary alienations stand
on the same footing as voluntary alienations, the
appellants could, inmy opinion, follow the patni mahal
in the hands of whomsoever it might be under a title

- derived from the respondent.

Mr. Manuk next contends that the respondent must
he regarded as the representative in interest of
Chatrapat Singh and is therefore personally liable to
satisfy the decree obtained against Chatrapat Singh.
In my opinion, there is no warrant for the proposition.
The decree was not obtained against the respondent.
Tt may be that, as the result of the litigation between
the appellants and the respondent, it must now be
held that so long as the patni mahal was in the hands
of the respondent there was a charge upon the patni
mohal for the decretal claim of the appellants against
Chatrapat Singh. But it has been held that a
transferee of a tenure is not personally liable for rent
which accrued due prior to the transfer [See Sreemugty
Jogemaya Dassi v. (fivindra. Nath Mukherjee (1) .
The recent decision of the Judicial Committee in the
case of Nanku Prasad Singh v. Kamte Prasad Singh(?),
pronounced on the 19th January, supports this

(1) (1899-1900) 4 Cal. W. N. 590, (2) Unreported.
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~contention. Thaf was a case in which it was sought 12
to make the purchasers of mortgaged properties |
personally Liable for the mortgage debt. The Judicial  Craw
Committee, in a very short judgment, said as follows, Botmza
“ Their Lordships have considered this case, and they sunexoza
think it is clear that no personal liability was incurred — Kinaras
by the purchasers of the equity of redemption, who, '
their Lordships understand are defendants Nos. 2t0 11,  pas, a.
of whom only five are respondents here. Their Lord-
ships therefore think that the decree of the High Court
was right and that the point made by the appellant
fails 7. The position occupied by the respondent is
in no way different from the position which a purchaser.
of the equity of redemption occupies. The utmost
that can be said in favour of the appellants is that they
had a charge upon the tenure in the hands of the
respondent. The respondent was the purchaser of the
tenure which was already subject to a charge in favour
of the appellants. He 1s in the same position as the
purchaser of an equity of redemption, and, in my
opinion, no personal liability was incurred by him by
such purchase.

In my opinion the decision of the learned
Subordinate Judge is right and must be affirmed.
I would dismiss this appeal with costs. o

Ross, J—1I agree.

st iy

Appeal dismissed,
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Bengal Temancy ‘Act, 1885 (Act VIII of 1885), section
52(1) (a)—Additional rent, whether landlord entitled to, whén
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