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im .given lo Ihe liead of tlae mvtt as trustee were lnis’£ pro
perties and, therefore, no guardian, in respect thereof 
eoiald be appointed under section 7 of the Guardian and ”
AVards Act. This case is on all fours with the present 
case; and, in my opinion, expresses the correct viê v of sheoraxan 
the law. In rriy opinion the decision of the learned 
Bistrict Judge is correct and T would dismiss this j.
appeal with costs.

D as, J.— I agree.
'A 'p'peal dismissed.

APPELLATE CIVIL.

Before Das and 'Adami, J.J,

R A J  K U M A E  G H H O T E Y  N A E A I2T  SDTG-H.

K E D A R  IT A T il S IK O H .^

Code of Giml Procedure, 1903 (Act 7  of 1908), Order 
X X X I r u l e  3— Foreolosure suit— final decree, limitation for 
application for— Limitation Act, 1908 (A ct I X  of 1908), Sche- 
dule 1, Article 181 and Section 15— rhte on which right to apply 
aocruds— appeal from preVminary decree 'dismissed for non- 
proseoution, effect of— Appointment of EeceiDer^ whether 
operates as sfaij.

In a suit for foreclosure, where the defendant is in 
possession, the plaintiff is entitled to a, decree, firsi, debarring 
the clef end ant and all persons claiming through or nnder him 
from all right to redeem the mortgaged property and, secondly , 
ordering the defendant to put the plaintiff In possession.*

Sutcliffe 7. WoodO-), Best v. 'AppUgate(^), Wills v. LuffQ), 
nnd V. Dfl|/('̂ ) referred to.

*  Appeal from. Original Decree No. 5 of 1919, from a decision of Babm 
Jifcindra Ch-andra Basu, Sijbordinate Judge, I'irat Oontt oJ Gayft, dakd  
the 7th December, 1918.

(1 ) (1884) 55 L. J. Ch. 970. (8) (188S) 38 Ch. D . ' 197.
(2) (]8 8 8 ) 37 Ch. D. 43. (4) (1888) m  Ck. D. m .
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1923.  ̂ The application for a final decree for foreclosure is
‘ gOA/erned by ilrticle 1.81 of the Limitation Act, 1908.

CHHoraY -Saiii -Î am Naik v. Eanhai Bharan Malia'patraQ), followed.
Smg™ Jowad I'Iii!-ysain v. Gcnda Singh(^). Ed.]

t?..  ̂ Wiiere :m n>p|)ea] is prei'errcd from a pi-olifiiinary decree
^ i i i o r i i g n g e  and tlio aj)[)Gl]aLc court; passes a decree 

for foreclosrire tlie riglit to apply for a final decree accrues on 
the dfite on wlildi the uppeJhte decree is passed, and tlie mere 
fact, that an appeal was preferred from tliat decree to the 
Privy Council rrakes no difference if the latter ap])eal has been 
dismissed for aon-prosection.

Abul Majid v. Jawahir Lal(}), applied.
Madluih Mani Dusi v. L(imhert{^), referred to.
Where, pending an appeal from a preliminary decree for 

foreclosure, a l^eceiver is appointed to take possession of the 
mortgaged properties with a direction to pay interest, hdd, that 
so long as the order appointing the Eeceiver stands the defen
dants are entitled to pay off the decretal amoimt and that 
consequently the order of appaintment operates as a, stay of 
the plaintiff’s right to npply for a final decree or for possession, 
and that, therefore, tlie period l)etweo,n the iiviKtng of the 
order and the date on whicli the bar is removed must’ be 
excluded in coniputing the period of limitation for an applica
tion for a final decrce for foi:ecIosm'e and for possession.

Appeal by the defeiidajits.
, The facts of the case material to tliis report ar$ 

stated in the j iidginent of Das, J.
Hasan Imimi (with Mm SuUan ‘A limed, A. cliale%d,fa 

Nath Das and D. N. Das), for tlie appeUanta.
Manuk (with him II. L, Nandheolyaf and TnhJiuan 

Nath Sahay), torthQTeB]}ondeiit.
J)as, J.— Tliis appeal is directed against'the final 

decree for foreclosure passed by th,e learned Subordinate 
Judge of Gaya, imder the provisions of Order X X X IV , 

îxle 3, of the Code; and the only question which m  
have ̂  to determine in this appeal is whether the 
application of the plaintiffs was barred by limitation.

(1) (1916) 1 Pat. L. J. 564. (3) (1914) I. L. E. 36 All. 350, P. 0.
(2) Post, 444, (4) (1910) I. L. B. 37 OaL 79$,
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On the 3rd o f July, 1913, the Calcutta High Court, 
modifying the decree of the learned Subordinate 
which was a decree for sale, passed a foreclosure decree CSHOTBS

nisi in favour of the plaintiffs whereby it fixed the 3rd 
of January, 1914, as the date for payment of the 
mortgage money by the defendants to the plaintiffs. 'Km)xr Na« 
On the 22nd December, 1913, defendants 1 and 2 
presented an application and in due course obtained bas, x 
a certificate for leave to appeal to His Majesty in 
Council. On the 9th January, 1914, defendants 1 
and 2 presented another application to the Calcuitta 
High Court. They stated in that petition that they 
were negotiating for a loan to pay off the mortgage, 
and had also preferred an appeal to His Majesty in 
Council from the decree passed b;y the High Court.
They asserted that the opposite parties were,

‘‘Contemplating to apply for the final decree of foieclosurs and f®r 
the delivery of possession of the property to  them”;

and they asked as follows :—
“It is therefore prayed that your LordsMps will be pleased to stay 

the passing of the final decree for foreclosure for such period as to your 
Lordships appear proper, and, in the alternative, to stay the delivery of 
possession over the said mortgage property on your petitioners iKiroisfli- 
ing security, and, in casa of their being unable to do so, to appoint a 
Eeceiver for the management of the property and to pass such order 
or orders as to your Lordships appear just and proper ”.

On the 20th January, 1914, the High Court 
appointed Babu Siva Nandan Eoy, pending the 
disposal o f the appeal to His Majesty in Council,
Receiver of the disputed mortgaged properties in suit’, 
and directed the Receiver to pay all the rents as they 
fell due and also the interest on the mortgage debt.
On the 1st of June, the Receiver was discharged as he 
declined to act on the remuneraition iixed for him. , On 
the 1st of September, 1914, some of the mortgagees 
applied for an order thâ fc, as there was no fresh order 
for the appointment of a Receiver, they were at liberty 
to apply for the final decree for foreclosure and delivery 
of possession o f the mortgaged properties in accordance 
with the decree o f the High Court, dated the 3rd July,
1913. This application had the effect o f Gompellii^ 
ihe defendants to majke another applicatioii |©y
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appointment o f a Receiver; and this_tli.ey did on the 
Eaj xvrnT September, 1914. On the 3rd September, 1914, 

Ohiiote? the High' Court ma,d,e aji order on tlie Subordinate
Narain Jiidg;e to appoint a fit and proper person as the

Receiver of the mortgaged properties. It is not dis- 
KroAR Nmiputed that, in pursuance of this order, the Snbordinate 

SwGH. appointed a person as the Receiver o f the
Das, j .  properties and directed the Receiver to pay the interest 

on the raortga,^e debt’. The next date of importance 
is the 9th of Ootober, 1916, when the Judicial 
Committee dismissed the appeal of the niort^^agors for. 
non-prosecution of the appeal. On the 20th I)ecember, 
1917, the plaintiffs applied to the High Court for the
discharge of the Receiver and for an order on the
Receiver to make over the mortgaged properties to 
'them. On this application the High Court passed 'the 
following? order;—

“We direct that the Eeeeiver do forthwith pass his accounts, Ijuii 
that ha be not discharp;ed until, a further application. The mortgagees 
will be at libertj to proceed ■vvitli a view to ohtaininj" a final decree not
withstanding the fact that the Eeceivor is in possession”.

This order was passed on the 18th March, 1918 ; 
and on the 3rd April, 1918, the mortgagees presented 
their application out of which the present appeal arises 
for a final decree in the foreclosure action under the 
provisions of Order X X X IV , rule 3, of the Code. It 
is to be remembered that the preliminary decree for 
foreclosure was passed on the ^rd July, 1913; a,nd the 
fact that the present’ application was presented on the 
3rd of April, 1918, encouraged the mortgasjors to raise 
a plea of limitation. The learned Subordinate Judge 
has rejected the plea; arid the only question which we 
have to determine in this appeal is whether the plea 
nut forward on behalf of the mortgagors was i  good 
plea.

Mr. Manuk, on behalf of the respondents, argues 
that his right to apply for a final decree in a foreclosure 
action ?*,ccrues' from day to day and that the statute of 
limitation is inapplicable to such an application, and 
he relies on Madhab Mani Dad v. Lamhert 0 .  As

4SS THB INDIAN EAW BEPOBTS, [V0'£* 'I.
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has been pointed out more than once, that was not a 
decision on the question which we have now to deter- ;̂umab
mine, for the learned Judges in that case held that chhoS ẑ
the Code of Civil Procedure , 1908, did noit apply; to nabaht
the case at all. It is conceded that the Code of Civil 
Procedure, 1908, does apply to the present case, Kbdar Nath 
and I have no doubt whatever that sthe question, as it 
has now arisen, is somewhat different from the question j  
which the learned Judges in Madhab M m i Dasi v.
Lambert (̂ ), had to try. Now there was considerable 
difference of opinion at one time on the question as 
to whether orders under sectiqns 87 and 89 of the 
Transfer of Property Aqt were orders in the suit itself 
or in execution, and whether the Limitation Act, and, 
if so, whether Article 178 or 179 of /the old Limitation 
Act governed an application for obtaining such orders.
It was with a view to put an end to tha conflict of 
decisions that provisions as to mortgage suits have been 
removed from the Transfer o f Property Act to the 
Code of Civil Procedure and applications which follow 
preliminary decrees either for sale or for foreclosure 
are now described as applications for a decree for sale 
and a decree for foreclosure and not applications for 
an order for sale or for an or^er for foreclosure. It is 
impossible now to contend that these applications are 
not applications under the provisions of the Code of 
Civil Procedure. I f  that be so, Article 181 of the 
Tiimitation Act clearlj  ̂governs such an application and 
the period of limitation is three years’ from the time 
when the right to apply accrues. This was the view 
wtiich was .taken by this Court in Bala Ram Naik v,
Kanhai Bharan Maha'patra 0 .

The next (Question is, when did the right to apply 
accrue \ It will be remembered thait the preliminary 
decree was passed on the Srd July, 191S, and that 
through the mortgagors carried an appeal to His 
Majesty in Council that appeal was dismissed on the 
9th Oafcoberj 1916, not on the merits, but for 
prosecution of the appeal. Easan qa
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1920. behalf of the appellants, contends that the result of
--------the dismissal of the appeal for non-prosecution was to

place the parties in the same position as if there was 
NABiiN no appeal and that accordingly the right to apply 

accrued on the 3rd July, 1913. That was certainly 
KsDAa'Nath the vlew w.bich w£Ls taken by the Judicial Committee 

bihsh. Aldtil Majid v. Jawaliir Lai (̂ ). That case was 
Das J decided under the Transfer of Property Act and the 

old Limitation Act before the new Civil Procedure 
Code made a change in the procedure relating to 
mortgage actions. In that case the Court of first' 
instance pasised a decree in favour of the mortgagee 
on the 12th May, 1890, for the sale of the mortgaged 
property unless payment was made on or before the 
isth August, 1890. There was an appeal tô  the 
.Allahabad High Court and that appeal was dismissed 
on the 8th April, 1893. The mortgagor obtai.ned leave 
to appeal to the Privy Council, but did not prosecute 
his appeal, and on the 13th May, 1901, the appeal was 
dismissed for want of prosecution. The Judicial 
Committee held that Article 179 of the Limitation Act 
governed the application which was then presented bv 
the deeree-holder for an order absolute tor sale and 
that limitation began to run, not from the dismissal 
of the appeal for want of prosecution, but from the 
order of tie High Court confirming the decree. The 
Judicial Committee in the course o f its judgment said 
as follows, The order disra,ig(sing the appeal for 
want of prosecution did not deal judicially with the 
matter of the suit and could in no sense be regarded* 
as an order adopting or confirming the decision 
appealed from. It merely recognised autlioritatively 
that the appellant had not complied with, the conditions 
nnder which the appeal was open to himj and that 
therefore he was in the same position as if he had 
lo t appealed at all. To put it shortly, tlie only decree 
fo7: sale that exists is the decree, dated the 8th April, 
'1893, and that is a decree of the High Cburt o f  
Allahabad That case was of course decided on the
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view that an applicalioa for an order absolute for sale 
under the Tran:sfer of Property Aot was an application 
ill execution o f the decree. The position now is chkoVs/  
diSerent; but we are entitled to hold by analogy thâ :̂ Nâ ain
the right to apply in the present case accrued on the 
3rd July, 1913, and that the applicaition is accordingly Kkdar î atk 
barred *"by limitation unless the operation of the 
preliminary decree was stayed by an order and j, 
mfunction of the Court.

Mr. Manuk contends that the order for the 
appointment of a Receiver, coupled with the direction 
upon the Receiver to pay the interest on the mortgage 
money, operated in effect as' an order staying further 
proceedings, and that he is, accordingly, under 
section 15 of the Limitation Act, entitled to exclude 
the peri«i : between the -3rd September, 1914, and the 
18th ;Mkrdh, 1918, on which d-ate the High Court gave 
him liberty to apply for the final decree notwith
standing the fact that the Eeceiv^r was not 
discharged. The argument involves ân examination 
o f the nature of a final decree in a fomclomar^ action.
Order X X X IV , rule 3, o f the Code, after dealing with 
the case where the defendant pays into Court the 
amouBit declared due to the plaintiff, provides as 
follows..

“Wheise suck payment is not so tke Gourt skall, on
application made in that behalf by ttie plaintiff, pass a iecisee tWat the 
defendant and all persons claiming through or ulider hita 
from all right to redeem the mortgaged propfeity and ■ Ifr n̂ isfeeaiEy, 
ordering the defendant to put the . plainUS •• in i-possasaioii>&f ; tM 
property.”

The form of a final decree f^r foreclosure, Is to 
be found in Appendicc D to the Gc»d'e :©f Civil 
Procedure and is No. 10. Under that Form the decree 
to which the plaintiff is entitled, is-as follows,

“That the defendant and all persons claiming through or urider M m  
be debarred from all right to rMeem
described in the schedule hereunto anliê cl. ^Whar© the- 'deleudant is 
in possession ad^ “and «hall put the«|Aaia^ ijiipossesmsn of the .said 
property)”. ,, ,  ̂ . -

There is no doubt at aU, on a peru^l of tlie 8*0*% 
as provided by the legislajjur© in No. 10 of App^nd^si A
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that the words “ if  necessary in Order X X X IV ,
■..rule 3(^), refer to a case where the defendant m in

possession and that, where the defendant is in 
, N̂ahain possession, the plaintiff is entitled to a decree first 

debarring the defendant and all persons claiming 
kekau'kath. through, or under him from all right to redeem the 

smGH. mortgaged property; and, secondly, ordering the 
j  defendri,:nt to put tiie plaintiff in possession of the 

property. Mr. Manuh contends that, in the events 
which have happened, he was not entitled to either 
of these orders until the 18th March, 1918.

I will first consider the question whether ̂ the 
plaintiffs were, in the events which happened, entitled 
to an order debarring the defendants from the right to 
redeem the inortgp.ged property. .Wow it will be 
remembered tha,t the Receiver was appointed on an 

' a,ppli cation by the defendants in which they stated 
that they were negotiating for a loan in order to pay 
off the mortgage money and tha,t they were confident 
that they would be alale to rai.se such a loan within 
two months from the date of that application. The 
Court appointed a Receiver and directed the Receiver 
to |)ay the interest due on the mortgage money to the

■ plaintiffs. In my opinion, so long as the order of the 
iJigli Court stood, tlic defendants had the right not 
only to pay the interest on the'mortgage m.oney to the 
plaintiffs but also, to quote their own words, “ to pay 
off the decree In other words, the appointment of 
'a.-Receiver and a direction upon him to pay the interest 
due , to the plainti.ff operated in substance, though not 
IP form, a:& an order staying further proceedings in the 
suit until the disposal of the appeal by the Privi; 
Council.

In the next place so long as the Receiver was in 
possession of the mortgaged properties, it was clearly 
incompetent to the plaintiffs to ask for an order that 
the defendants do put the plaintiffs in possession of 
the property. The Code of Civil Procedure recognizes 
the rii:̂ ht of the plaintiff who is out o f possession to 
be put in possessiori of the mortgaged properties*, ift
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other words, he is in the same action entitled not oaly 1 2̂2. 
to a decree for foreelobure, but also to a decree for _.7~‘ ^
possession. At one time it was doubted in England 
whether a Court o f Equity could graut the mortga^’ee N ARAIN
leave to join an action for the recovery of land with 
the action for foreclosure [See Sutcliffe v. IVood (̂ ) J. Kmuu >ta'c.u 
Tt was in order to remove the difficulty raised by such 
cases as Sutcliffe v. Wood 0  that a proviso was ad ded  ̂
to Order X V III, rule 2, of the Rules of the Supreme 
Court in December, 1885. That proviso now permits 
a plaintiff to join a claim for possession in an action 
for foreclosure or redemption. There is no doubt afc 
ail that an order for foreclosure absolute in a fore
closure, action may now include an order for deliverŷ , 
of possession by the defendant to the plaintiff 
[See Best v, A fflega te  (2) ]. It is quite true that an 
order for delivery of possession may be given after the 
final decree- This was established in Keith v. Dav (3), 
though the proposition was noit accepted in WiUs t.
Luff (̂ ). It maŷ  be assumed, however, that the 
plaintiffs were entitled to have an order as to delivery 
of possession not as part of the foreclosure decree, but 
after the decree; but the fact that the plaintiffs may 
obtain such an order after the final decree does not 
take away their right to claim such an order as part 
of the foreclosure decree. That order they could not 
have obtained so long as the Receiver was in possession 
of the mortgaged properties. The Calcutta High 
Court removed the bar on the 18th March, 1918, and in 
my opinion the plaintiffs became entitled to apply for 
the final decree on the 18th March, ,1918.

In my opinion the conclusion at which the learned 
Subordinate Judge has arrived is right and I would 
dismiss this appeal with costs.

yOL, I . j  ■ PATNA SSBIES» 44^.

A d AMI, J .—I  agree.

AffBol dismissed.

(1) (1884) 53 L. X Oh. 970. : (S) (1888) 39 Ck I). 452.
(S) (1888) 37 Oh. 3). 42. (4) (1888) 38 Ch. P. 197.


