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1922.. the occnrrence seems more consonant with innocence 
than with ^̂ uilt for when the Snb-Inspector went to 
arrest him he found him asleep in his house.

Further the prosecution case does not by any meanS' 
eliminate the possibility of the crivne havinsj been coni- 

CooT'fs, j. mitted by someone other than the accused. The woman’s- 
father deposes that wJien she left liim she was wearing 
more ornam,ents tluin were found on her person when 
she was first seen by the Sub-Inspector arid Rs. 4 out 
of Rs. 6 which her fa.ther had given her when she left 
the house had disappeared. It is ncit suggested that 
either the ornaments or the money were taken by the 
accused so that someone must have robbed her and it iS' 
not impossible that the robber was the person who 
wounded her. Further the prosecution case clearly 
indicates another person besides the accused being im­
plicated for a second man is said to have gione to- 
Keshwar’s house with tlie accused when he went to- 
fetch his wife and unless we accept the gestures of the- 
woman in pushing her head back as indieatin.£>' the part 
taken by the second person, which we cannot do for the- 
rea'^ons I have sjiven, this second miin miglit very w q II 

be the person who committed the aiurder
In the result then I am not satisfied that the case- 

against the accused has been established and I would  ̂
set aside the conviction and sentence and acquit him.

Hoss, J.—I agree.
Accused acqmttecL 
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Before Dawson Miller, G. J., and Uofis, J. 
GOVBENMENT ADVOCATE, BIHAR AND OEIBSA,
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GOPABANDHU D AS.’̂  

DefamaUon--~allegation com em ing unidmtifinhle ,■
whether punishaUe— Penal Code, 1860 (Act X L V  of I860), 
sections 499 and 000.

* Governxneht Appeal No, 1 of 1922, from an order of S, C. Boso, Esq..* 
Deputy Magiskate of Khurda,, daied the 21st November, 1921.



Where ilie accused published in the paper of which he was 
tlie publisher and printer an account of an ontrage on a woman '
.alleged to have been perpetrated by two constables \\4thin the 
jurisdiction of the Begnnia tham, in which four constables B. &o, " 
were stationed, held, that in the absence of proof tliat it was 
(intended to charge any particular and identifiable constables das, 
witli the alleged offence, the accused could not be convicted 
under section 500 of the Penal Code.

An action doe« not h'e for defamatory words written con- 
■ cerning one or other person out of a pa?'ticular class unless his 
identity can be established.

Sir John Bourn’s caseQ-) and James v. Rutlcehi )̂, referred
to.

Tf the words com]-'1ained of oontiun no I'eflection upon a 
I'ai'ticular individual or individuals hut nmv equally nnnly to 
<ithers although belonging to the same cln.ss an action will not 
’ lie.

The facts o f the, case materij^l to this renort are 
stated in the iudgment of Dawson Miller, C. J,

/ / .  L. Nandkeolyar, ( Assastanfc Government 
T^dyocate), for the Crown : The Magfistrate acqniitted
'the accused hecanse in his opinion the libel could not he 
interpreted to mean constables attached to Besjnnia 
Thana, I submit he erred in relying only on his own 
interpretation. I f  people in the locality, those who 
Itnew of the existence of the thana ait Begunia, or those 
who knew the complainant, on a reasonable constr7?c- 
tion of the article, thought that it referred to the 
Be^unia constables, then each one of the police con­
stables attached to Begnnia Thana has been defamed.
Esfers to Jones v. Holton Company (̂ ), Holt on Company 
V. Jones (4), Le Fanu v. Malcomson Latimer v.
WeHem Mornmg JS[ews( )̂, Baramba Cha'iif r̂a MaUra 
•V, Kali Pmsanna Kabaibishard{^) a,nd Raj Naram 
'SemY,Berga'burPal(Q)

Cited Croz. 'Eliz. 497; 78 F. R  747 and H o U  268 j 80 E. R. 413 (414).
(2) (1599) 4 Rep. 117,

(3) (1909)2 K. B. 444. (fi) (1871) 25 L. T. 44.

(4) (1910) A. C. 20. (7) (1896-97) I 0. W .  N. 465.
1(5) (1848) 1 H. L. C. 636. (8) (1870) 14 W .  R. (Cr.) 22.
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m2. ’̂Bawson M il le r , C. J. : The article refers to 
tAvo constables ”  and not to all Beffimia constables.]

GffViSHKKBN'in . p P ' j  jTabw.a'ee, i  sij.bmit there is no want oi certainty as tliese are 
B. &j}. Qf constables attached to Begiinia Tliana,

G{-FABAM»H0 and all four have joined in the complaint.
D as. ^

D awson M iller, C. J.— This is ar. appeal niiaer 
section 417 of the Criminal Procedure Code against^the 

0. X; acquittal of Gopabandlm Das who was tried before 
M r S. C. Bose, Magistrate of tbe first class stationed at 
Ivhiirda Subdivision in the Puri District. The charge 
npon wliich the respondent was tried was that of pub­
lishing a defamatory libeP under sections 499-500 of 
the Indian Penal Code. The complainants are four 
constables stationed at the Begunia Police Station in 
the Puri District who allege that they have been broii^'ht 
into contempt and hatred and their characters seriously 
defamed by the publication of the libel in question. 
The respondent is alleged to be the editor and is proved 
to be the j^rinter and pubh’sher of a weekly newspaper 
named tlie Smiiaj printed in the Oriya language and 
pubhshed from Satyabadi in the Puri District. The 
article complained of appeared in the issue o f the J3tli 
August, 1921. It is headed ‘ Serious if Tnie \ and 
■after stating,

“ We hear that last Aveelc a boy with a labourer waa going thro\ig1i 
'Begunia taking his joung adult slater to her mother-in-law’s hmise,”

it proceeds to describe how the boy, just before
• evening, left his sister by the road side some distance 
from the Begunia /lat, at the call of nature, and tli© 
labourer having also left her to purchase betel, two con­
stables afterwards dragged the woman away a,nd shut 
her up in a room not far off locking the door and sitting 

‘Outside with the key in their possession. On his retiirSa 
the boy not finding his sister began to cry and make 

'enquiries of various people. It then continues,
“  Somo bojs -̂ vere playing near by. They had seen the two 

.€oiistahleS drag the TOman away. Having gofc'tho information from 
"them, the brother 'n’ent to the constables. On asking the constables 
•fi'bout his sister they replied in the negative. He entreated fit
%’arions ways to appji the door. The constables in return gave him »  

:,-good beating. While the boy was coming crying after being beaten, b®
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saw Ajoy Babu, the Subdivisioaal Officer of lOiuUda, coming in a  ̂ 1922.
motor car. He ran to him, threw iiiniself on the road and besought him ,------- ----------
Ajoy Babu stopped the motor car and went to the place of occurrence. GovERirMBNr 
He asked the constables for the Ikey to open the room. The constables i)t.3>vocAXE, 
having refused he broke open the door with kicks and entered into the B. &„0. 
room. He found the young woman naked and strangled to death by _ v. 
hanging herself with her wearing cloth. 'All this happened within an G opabandhtj 
iiour. He has sent "up the dead body and the constables. We hear t'As. 
that certain higher police officers have been sent up. But we do not 
know the real facts of the case.”

There can be no dispute that this article contains 
very serious charges of misconduct against two con­
stables which, i f  true, would shew that they were 
totally unfitted to act as such and were guilty of gross 
impropriety. On the evidence it is abundantly proved 
that there is not a word of truth from beginnin_g to end 
in the whole of this story. The complainants contend 
ihat the arbicle in question is an imputation against 
their character they being the only four constables 
’Stationed at Begunia thana. It is also proved that the 
immediate eifect of this article was to lead people to 
believe that the misconduct referred to in the article had 
been committed by some or other of the police constables 
stationed at Begunia The people at the hat tresLted 
them, with contempt and, despite their disclaimer, 
would not believe that the allegations were not true, 
having been published in the Samaj. The constables 
in ouestion also received numerous letters and post 
«-ards from iheir friends and relatives enquiring about

affair and asking if it were true It is also certain 
that the pul/lication uf an article of thi'? sort milst have 
caused considerable anguish of mind to the complain­
ants who undoubtedly were for some time at all events 
treated by many of the people in. the neighbourhood 
with ridicule and contempt. I f  this was the object 
c f  the writer of the article there can be no doubt that 
from his point of view it was successful as the oom- 
plaihants were insulted and abused by the villagers for 
taving committed an act for v^hich there was no shadow 
o f  foundation in trutlj. As soon as it was brought to 
{heir notice tTie police made searching enquiries but 
ipould elioit nothing as to how the nimour got iab^
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D a w s o h
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Neither tlie police nor any o f the witnesses who were 
called at the trial ever heard of such a rumour before it 
appeared in the respondent’s paper. The respondent 
who states that he is a leader of what is known as the 

Gopabanbhc? non-co-operation movement in Orissa and that his 
paper the nomaj is considered an influential organ of 
the movement has not deigned to give any evidence as 
to how he came to publish this unfounded rumour in 
his newspaper or to disclose the source from which he 
derived the information. He takes up the attitude 
that to enter upon any defence in this case would be con­
trary to his principles as a non-co-operator. The 
t̂enets of the political creed to which he subscribes, how­

ever, have not prevented him from putting in a long 
written statement covering about three pages o f closely- 
printed matter in which he admits printing and pub­
lishing the paragraph after reading it and seeks to 
justify his conduct on the ground that the discharge of 
journalistic duties requires that all cases of injustice 
and oppression should be published with a view to 
drawing to them the attention of the authorities and 
of the public to set matters right or to take such action 
as the situation may demand. It does not appear to 
have occurred to him that the publication of such an 
article was bound to have the effect of seriously injuring 
the reputation of the i^olice in the neighbourhood and' 
more particularly those stationed at Begunia and to 
subject them to insult and annoyance; nor does i t appear 
lhat he ever stopped to consider wliether there was any 
foundation of truth for the rumour which he alone and 
those connected with, his newspaper appear to have 
heard. His attitude appears to be, judging from the 
argumentative matter disclosed ir< the written state­
ment, that every rumour however ill-founded and how­
ever much pain it may give to those concerned, which 
comes to the ears of the editor of a newspaper should at 
once be published broadcast to the public provided the 
paper states it does not vouch for the truth of the story. 
This he contends is acting in good faith and for the 
public good in the discharge of his journalistic duties-



as the publication of the paragrapli, made in the manner ' 
in which it was, would lead people to doubt the truth 
of the report and would go a great way in saving the 
reputation of those who had been damaged by the wide s. & o. 
currency of the rumour. The matter was drawn to the GopASAirofflS 
attention of the respondent by a letter from Mr. Guise, das.
the Su])er it Pendent of Police at Puri written on the I  (AW SON

23rd August- to the editor of the Samaj in which he 
states that he would be obliged if the editor could 
bupply him with the name of the correspondent of the 
original report who brought the matter to his notice^ 
this information being required for the purpose of a 
departmental enquiry into this serious allegation. The 
reply to this, written by the manager on the 1st Sep­
tember, was a regret that owing to the absence of th6 
editor from the station a reply could not be sent in time 
but added that the paragraph referred to contained 
sufficient material for an enquiry either judicial or 
departmental for the disclosure of the whole truth about 
the report, and that the letter was being sent to the 
editor for a further reply. A  further letter dated the 
Brd September from Mr. Guise asking for further in­
formation in reply to the previous letter was answered 
by the Manager on the 24th September referring 
Mr. Guise to an article appearing in the issue of the 
paper of that date. This article refers to an earlier 
paragraph in the issue of the 27th August which stated 
th at:—

“ The truth or otherwise of the rumour about the Beguoia incident 
which appeared in the Samaj of the iStli last, has not yet been tnown.
We are enquiring about it- On receipt of information we shall publisit 
it in due time.”

The article of the 24th September then proceeds in 
a manner which, if anything, aggravates the original
offence. It says,

“ We lienrd of the occurrence from various people., It was of eoursa 
a rumour. But considering the form which this rumour assumed in 
various places in the mufassi], we thought; it our d.U'ty to, p u b liB h  it in 
the paper to ascertain the truth or otherAvise thereof. Eumours are not 
always imfourided. Indeed many hidden truths are often found in 
rumours. In publishing this rumour iri the paper -we expected thsifi 
the real facta would be forthcomisif from the local antlioritxes and th®
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1922. public. In the meantime, we, too, were not idle. However, it appears 
--------------- from our inquiries that this rumour originated in tlie folIowiTig mfinner.

' G oveenmbnt 
A dvocate,  
B. & 0.

■ Gopabandhu 
D as .

D aw son

0. J.

At the time when this occurrence took place a Punjabi was found s i  
Jatai taking away a woman of Begunia side and he went away leaving 
her there. A few days before this a murder had been. committed in 
Bolgarh side. ]]abu Ajoy Chandra Das, the Suhdivisiioiial Officer of 
Khurda, was then inquiring into it. To a combination of these two events 
may bo traced the origin of the rumour.*’

It apparently did not occur to the editor or pub­
lisher to ascertain the truth or otherwise o f the rumour 
from the police station at Begunia or by making enqui­
ries on the spot before jumping to the conclusion that 
it was their duty to publish it in order to find out the 
truth. The slightest enquiries on the spot and from 
the police would have put the respondent in possession 
of the facts which would at once have shewn him that 
his duty lay, certainly not in publishing the rumour, 
but in contradicting it, if  any action at all on his part 
should appear necessary.

Having read the article complained of and the 
eddence in the case one is driven to the conclusion that 
its publication was altogether unj ustifiable and cannot 
be excused on any supposed ground of journalistic duty. 
A very little reflection I feel sure ought to convince 
the respondent that to publish without regard to the 
feelings of those against whom it is directed every foul 
rumour that may be reported to him cannot be justified 
by any recognized standard of editorial duty; and 
especially is this the case when, as here, the untruth of 
the rumour could easily have been established by a few 
simple enquiries on the spot. I cannot help regretting 
that even after enquiries had been made and its untruth 
•demonstrated there is no expression of regret either in 
the written statement or in the subsequent articles 
nub]ished in the newspaper for the publication o f this 
false rumour It does not follow however that its pub­
lication necessarily amounts to an offence under section 
499 of the Indian Penal Code. However reprehen­
sible and mnrally uniustifiqble the words complained 
■of may be, they must, to be actionable, contain an im­
putation concerning some particular person or persons 
whose identity can be established. That person must



not necessarily be a single individual. An imputation 
against an association or collection of persons jointly
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may also amount to defamation within the meaning of âdvocS *  
the section but at the same time it must be an imputa- b. & o. 
tion capable of being brought home to a particular gopabSdho 
individual or collection of individuals as such. The Das. 
article in question is not directed against the constables- b̂ wsom 
of the Begunia thana collectively so that they as a body m^me, 
could assert that each and all of them had been libelled.
Nor can it be said that any two ascertained individuals 
have been the object of the attack. It is unnecessary 
that the person whose conduct is called in question 
should be described by name. It is sufficient if on the 
evidence it can be shown that the imputation was 
directed towards a particular person or persons who 
can be identified. In the present case the imputation 
complained of was directed against two constables only 
and it would be impossible in my opinion upon the facts 
disclosed to ascertain with any degree of certitude who 
those two constables were. They may have been and 
in fact were- taken by the villagers to have been two 
constables attached to the Begunia thana but there is 
nothing to indicate which were the two in question.
Had the attack been directed towards all four of the 
constables at Begunia so that thev could be identified 
I  think they would have had a collective cause of com­
plaint which would have been sufficient to found a 
charge of criminal libel. It is not even certain that 
the persons aimed at were any of the constables station­
ed at Begunia but even could r, legitimate inference be 
drawn to this effect it would in my opinion afford no 
ground for a charge of publishing a defamatory libel.

Certain cases have been drawn to our attention 
by the learned Assistant Government Advocate in 
support of this appeal to shew that, whatever the inten­
tion of a person charged, if  (the defamatory words can 
reasonably be considered as applying to a particular 
individual or indiyiduals, an action will lie, but in each 
of those cases the individuality of the person or persoBs 
attacked has been proved and I am not aware of ajif



1922. modern case wliicli lia,.s decided that an action will 110
-------—— for defamatory words written coneerniDg one or other

person out of a particular class imless his identity can; 
B. & 0. ’ be established. The respondent has not been repre-  ̂

GopABANDHn "'Gnted in this appeal and we have therefore not had the 
Das. assistance of any argument on his behalf, but the ol4 

dawsoh t.ases all seem to shew that an action will not lie for 
MgMB, defamatory words which might apply equally to anjf

■ one or more persons out of a larger class. In Sir JohTk 
Bourn's case:{}), where a party in a cause said to threet 
men who had just given evidence against him ‘ 'one o f  
you three is a perjurer” , it was held that no action lay  ̂
Fn James v. Rutlechi^), it was said if the defendant 
said to a master “ one of thy servants hath robbed me'* 
in the absence of special circumstances no one couM 
sue, for it is not apparent who is the person slandered, 
and there are many other cases to the some effect. The 
rule is that if the words used contain no reflection upofl 
a particular individual or individuals but may equally 
well apply to others although belonging to the same 
class an action will not lie. “  So if the words reflect 
impartially upon either A or B ot upon some one o f a 
certain number or class and there is nothing to shew 
which one was meant no one can sue. Where the words 
reflect on each and every member of a certain class 
each or all can sue’' (Odgers on Libel and Slander,, 
5tbEd. 147).

In the present case I am reluctantly driven to the 
conclusion that it is impossible in the circumstance for  
any two of the complainants to show that they were 
the individuals aimed at by the article in question, and 
however morally unjustijfiable that article may be 
T think this appeal must be dismissed.

Ross, J.— I agree.

A f'peal dismissed. ,
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