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1922.Patent appeals and there being no other law under 
which they can be levied such appeals must be accepted 
without roiirtJfees, I feel convinced, however, that '^singh 
it was never intended that Letters Patent appeals 
should be filed without court-fees and I would suggest mahton, 
that the matter be brought to the attention of the j
legislature,

APPELLATE CI¥IL.

Before Das and Adami, J .J.

M M K  SEI SEI SHIVA PRASAD SINGH
V.

B E N I MADHAB CHOW DHlJRY.*
Impartible Estate— succession to, by surmvorship— afpli­

cation by -‘uccessor for 'personal decree, wiiether succession 
certificate is neoessanj— Gode of Civil Procedure, 1908 (Act V 
of 1908), Ord>-i X X X IV , rule Q— Lease— provision for persorxd 
iiability of lessee for ren t, and certain properties specified as 
security, whether creates a mortgage or a chai'ge— Transfer o f  
1 roperty A cl, J882 {Act IV  of 1882), section 58.

A person who succeeds to an impartible estate by survi­
vorship is entitled to maintain an apphcation under Order 
X X X IV , rule G, of the Code of Civil Procedm’f-, 1908, although 
he has not obtained a succession certificate

Shyam Lai Singh y. Raja Bijay Nmain Kunda Bahadur{'^)y 
Katama Natj:hier v. Srimut Raja M oottoo Vijaya Baganadlia 
Bodhu Gooroo Sawmy Periya Odaya Tatter Naraganti 
Achammagara. y. Venkataohlapati ~Nayonimm{^),. Rani Sartaj 
Kuari v. Rani Deoraj Kuari{^), Neelkisto Deb Burmono v. 
Beerchunder Tkakoorl^) and Baijnath Prasad Singh v. Tej 
Baii referred to.

*  Appeal from Original Decree No. 69 of 1919, from an order of 
Babu Brojendra Kumar Ghose, Subordinate Judge of Dhanbadj dated tie- 
20tli Ja.nu.ary, 1919.

(1) (1917) 2 Pat. L. J. 136 (F. B.)
(2) (1861-64) 9 M. I . A. 543.
(3) (1882) I. L . B . 4 Mad. 250,
(4) (1887-88) L. R. 15 I. A. 5 1 ; I. L. R. 10 A ll  272.
(5) (1867-69) 1 2  M. I  A . 523.
|6) (1921) I. L. B. 43 All. 288; L, B . 48 I. A . 195.
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1922. A letise imdeu which the leasor is entitled to rent fi’oin the*
------------— ' lessee and which provides thnt t!ie lessee shall be peraonaily

Sri^ liable for jiaymeiit of the rent, and that certain specified ]:)ro- 
perties sliall l)e regarded as security for the payment and shall 

S in g h  not be transferred by the lessee vvliile the rent remains unpaid
B e n i lessor, does not crea-te a  mort^'a.ge of the security pro-

M adhab perties but inerely a, charge on them.
MUM." Dalip Slnqlh v. Bnhaaur aud Anmtd Ram Marwnri

V. Dhanpat followed.
Appeal by the applicant.
The facts of the case material to this report are 

stated in the judgment o f Das, J.
'Noresh Chmidra Slnha and Sahtihn'nta Bhnt- 

tacharjee, for the appe'Oant.
Susil Madhab Midlieh and Nore-ndrn Nath Se7iy. 

for the respondents.
D as, J .— Two questions liave been raised in this- 

appeal; first, whether the ap|)eriant who applied for 
a decree as against the respondent under Order 
X X X IV , rule 6, of tlie Code could maintain the 
a,pplioation without a succession certificate, and, 
secondly, whether the document upon which the 
appellant relies operated merely as a charge, and, if so, 
whether the appellant was entitled to a decree under 
Order XXXTV, rule 6, of the Code.

The facts are these :— Baja Durga Prosad Singh 
of Jheria brought a suit for royalty in respect of certain 
coal lands. He obtained a decree and the properties 
were sold on the l7th September, 1915 The sale did 
not satisfy the claim of Raja Durga Prosad as against 
the respondent and there still "remained a sum of 
Rs. 41^5 due to Raja .Durga Prosad. Raja Durga 
Prosad, it appears, died after the sale of the properties- 
and the present appellant has succeeded to the Raj by 
survivorship. On the 15th July, 1918, the appellant 
presented an application under Order X X X IV , rule 

for recovery:pf the sum of Rs. 4,,175 from the res­
pondent. The learned Subordinate Judge being o f
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1922.opinion that the appellant could not maintain the 
application without a succession certificate, has 
dismissed the claim of the appellant sm shS.i

I  am of opinion that the decision o f the learned 
Subordinate Judge on this point cannot be supported. 
(Admittedly the appellant has succeeded to the Jheria mabhab 
KaJ by right of survivorship; but it was urged on c'bow- 
behalf of the appellant that the estate being impartible 
the appellant could only have taken the estate J-
by inheritance although he was selected as such 
successor by the application of the rule of survivorship.
In support of his argument Mr. S, M. Mullick relied 
upon the decision of this Court in the case of Shy am 
Lai Singh v. Raja Bijay N. Kunda Bahadur(^). I will 
consider this case in a moment; but it is necessary to 
point out that the law on the subject has been discussed 
very fully and elaborately by the Judicial Committee 
in the recent case of Baijm th Prashad Singh v. T ef 
Bali Singh{^). On an exhaustive review o f all the 
decisions, starting with what is known as the- 
SMmguncfa case(^), their Lordships came to the con­
clusion that the question of how to select the head of 
the family in a joint family is part of the general Jaw 
In the course of their judgment, their Lordships said 
as .follows ; ‘That the custom, of impartibility does 
not touch it /' thâ t is to say, touch the question of how 
to select the head of the family in a joint family, “ is 
$hown by the long list of authorities above cited, and 
there is,, in rheir Lordships’ view, no necessary logical 
deduction Prom the decisions in the Sartaj Kuari and 
the second Pittapur cases which forces them to an 
opposite conclusion*'. Their Lordships quoted with 
approval the decision in the case of Naraganti A cham- 
magruY. Nci'i/animni^ )̂ where the proposition was laid 
down in the following words : '‘Where property is held 
in coparcenary by a joint Hindu family, there are-

(1) (1917) 2 P a t . '
(2) (1921)1. L . R . 43 A ll. 228 | R. 48 I. A . 195.
(3) (1861-64) 9 M . I . A . 543. .
(4) (1882) L  L. E . 4 Mad. 250.



1922. fiidinarily three rights vested in coparceners—the
-------------  ̂ right of joini enjoyment, the right to call for partition,,

Sh?va and the right to survivorship. Where impartible pro-
PitASAD perty is the subject of such ov^nership, rJie right of joint

enjoyment, ;.,nd the right of partition as the right o f  
mS S e undivided coparcener, are from the nature of the 
Chow- property incapable of existence. But there being

DBDKY. nothing in tlie nature of the property inconsistent with
Bas, j. the right of survivorship, it may be presumed tha,t

' right remains Reviewing all the decisions of thê
Judicial Committee up to Sartaj Kiiari’s case, their' 
Lordshipb laid down three broad propositions :—
‘ ‘1. The fact that a raj is impartible does not make it 

separate or self-acquired property.
2. A  raj, though impartible, may in fac,t be self-acquir­

ed or it may be family property of a joint un­
divided family.

3. I f  it is the latter, succession will be regulated accord­
ing to the rule which obtains iu an undivided 
joint family, so far as the selection of the person 
entitled to succeed is concerned, i.e., the person, 
will he designated by survivorship, although 
then, according to the custom o f impartibility, 
he will hold the raj without the others sharing' 
it".

Their Lordships then discussed the case of Sartaj 
Km ri v. Deoraj Kuari{^) and said that what was' 
actually decided in Sartaj Kuari’ s casef^) was that in 
an impartible raj there was no restriction on the power' 
of alienation by the member of the family who was on 
the gaddi and was in possession, in respecft that there' 
was no such right of co-ownership in the other members- 
as to give them a title to prevent such alienation. 
Their Lordships reviewed the cases subsequent to- 
Sartaj Kvari’s case^) and came to the conclusion that 
the rules laid down in the earlier cases on the question^
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•of successioL have not been touched by Sartaj K m ri’s 1222.
case(i), Tnoy thought that the key-note of the position  ------ ;—
was what was laid down in the Tvpverah case(^), smva
“ when a custom, is found to exist, it supersedes the p̂ &̂sa». 
general law, which, however, still regulates all beyond 
the custom.”  Basing their decision on the passage 
which has just been cited, they came to the conclusion uhow« 
that the selection of the person entitled to succeed is mum- 
troverned by the general law of the land but that when j .
the selection is made he holds the raj by virtue of the 
custom which prevents the others sharing it.

In my opinion the latest decision of the Judicial 
■Committee completely negatives the arguments which 
have been advanced before us. But it was urged that 
we are conclusively bound by the deci&ion of the Full 
Bench of this Court in the case of Shy am Lai Singh v.
Raja Bijay N. Kunda Bahaduri^). In That case the 
late Chief Justice of this Court, with the concurrence 
of Chapma.a and Roe J.J., came to the conclusion that 
there was r.o right to succeed by sunivorship in an 
impartible estate. Chamier, C. J., in delivering the 
leading judgment, said as follows : ‘‘all that their Lord- 
ĵ hips of the Privy Council have all along intended to 
lay down is that for  the purposes of ascertaining the 
person entiJed to succeed to an impartible estate you 
must have resort to the rule which would have governed 
the succession if  the estate had remained partible” . In 
\m opinion it is impossible to uphold this view having 
regard to the decision of the Judicial Committee in 
the case of Baijnath Pra.shad Singh{^). It is unneces­
sary to decide whether that case was rightly or wrongly 
decided inasmuch as the question of succession was not 
raised in that casê  and all that was involved was the 
question whether any portion of the property in the 
hands of a holder of an impartible raj could be regarded 
as assets which the creditor could seize in execution of

• (1) (3887-88) I , L . B . 10 A ll. 272 : L . 15 I  A . £1.
.{2) (1867-69) 12 M . I. A. 523. (3) (1917) 2 Pat. I. J. 136 (P. B .)

(4) (1921) I. L . B. 43 m ^ 8 ;  L. E . 48 I  A . 195.
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1922. a decree obtained against his predecessor in title. We 
are in this case not concerned with that question. I f
we were, we would be bound to follow the decision of 
the Judicial Committee which lays down in express 
terras that the question of selection of the successor is 
governed by the general law of the land and not by 
custom; but that when the selection is made he holds 
the proTierty by custom wliich i-trevents others sharing 
in it. In my opinion the appellant took the impartible 
estate by survivorship and it was not necessary for 
him to obtain a succession certificate as a condition for 
the maintainability o f the application.

So far a,s the other question is concerned, the view 
of the learned Subordinate Juda ê was in favour of the 
aopellant. But Mr. Susil Madhah Mullick on behalf of 
the respondent has urged before us that/ the appellant 
Avas not entitled to maintain an a.pplieation under 
Order X X X IV , rule 6, inasmuch as the document upon 
which the apnella,nt relies created a charg;e and not a 
mortga,e;e within the meaning of the term as defined in 
section 58 of the Transfer of Property Act. The clause 
in the document upon which reliance is placed runs as 
follows;—

“  Tliis Kettlwl '‘oal land. lYihiriR, oorti raiRecI b y  nip. TnncbinariPB,, 
too ls , bungalo-w, edifices coolie-shed  erectcd  b y  m e as w ell as ’all other 
jiiovables aud im inovnblea shall ever be regarded aa a secnrity  for th e  
navm ent nf *̂ bi'' ront nnd cp.RSf.f! fTuG. to^eibor w ith intovost tbereon  cltiB 

i:o  you . I  sball n o t  be  oom petent to  tTansiet th e  said  p top erty  b y  tfi® 
sale, g ift, or ren iove the sam e, so long  m  the rent, e t c .,  clue to  y ou  w ill

■ rem ain unpaid. I f  it  is done so , it shall n ot be accep ted  ” ,

Now the broad distinotion between a mortgage and 
a charge is th is: that whereas a charge only gives 
right to payment out of a particular fund or 
■particular property without transferring that 
■fund or property, a mortgage is in essence a trans­
fer of an interest in specific immovable property. The 
line of division in England between a chai^ge and a 
mortgage is a very clear one; but in this country the 
division is not so well-marked. It has been pointed- 
out that there is very little diMrence, i f  any, 'between 
:a charge and a simple mortgage as defined in sebtioii 58



of the Transfer of Property Act; and that, in a simple 
mortgage, the interest transferred is the right to have '
the property sold. If that be so, it beoomes a question of SmvA ̂
some nicety to distinguish between a simple mortgage 
and a charge. In the case of Dalif Singh v. Bahadur ' 
Ram{f) the late Chief Justice of this Court, then 
Mr. Justice Chamier, laid down the three essentials con- 
stituting a simple mortgage as follows ; “ In order that ^
there may be a simple mortgage, there must be (a) a 
transfer of an interest in specific immovable property,
(b) a personal undertaking by the mortgagor to pay the 
mortgage money, and (c) an agreement, express or 
implied, that in the event of the mortgagor failing to 
pay according to his contract, the mortgagee shall have 
a right to t,ause the mortgaged property to be sold” .
This case was followed by this Court in the case of 
Anand Ram Marwari v. Dha?ipat Singh(^), Now in 
the present case the conditions {h) and {c) have, been 
fulfilled; bat there is no express transfer o f an interest 
in the property. In the case already cited, Chamier J. 
said as follow s; “In a simple mortgage the interest 
transferred is the right to have the property sold, and 
this need not necessarily be provided for in the deed 
in' so many words; it may be inferred from the language 
used and where such an agreement can be inferred 
then the requirements, of condition (a) are satisfied” .
In my opinion the decision in Dali'jf) Singh y. Bahadur 
Rmni}) followed as it has been by this Court in Anand 
R(im Mn.rirariv. Dhanpat Singhi^) governs the present 
case. It may be pointed out that the word u^ed w the 
Bengalee document is 'bandhaF which undoubtedly 
implies a mortgage. I am of opinion that the conten­
tion o f  Mr. S.. M. Mullick on this point must be 
overruled.

I would allow the appeal, set aside the ordpr of 
thp 1 ear red ,-lude*’e in the Court below and remand the 
case to that Court for decision as to the. sum of money
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1922. fQj. which the plaintiff î s entitled to a decree. Thê  
appellant is entitled to the costs of thit̂  appeal. The' 
costs incurred in the Court below will abide the result 
and will be disposed of ’dy the jearned Subordinate'

Raja 
Sbi Sri
ShivaPea-sad
SiK&H

V,Beni
M aphas

CHOWDHrat.

1922. 

Feb. 20.

•Todge.
A damt J.— I agree.

0  r d  f *' T $  f’ t  ^is I d-S .

APPELLATE GIYIL.

Before Couti',  ̂and B oss. J J .

E A T j a O B I N i : )  M A N IlA J t^

V.
D ^ ^ 'A E K A  P R A S A l.) .^ '^

Tciumts in Coiiinion— Siiii hij ono •iKju'nisl- ih.e uUiers for 
joint possession, inxiiutainalriUhj of—Tcnuiwy, tolicther cm ihe 
Gfeated hy grant of receipt hy landlords' talisildai’— person in 
undisturbed ‘possession for sevcmJ ■ycnrŝ  whciltcr landlord am  
deny tenancy.

Where tenant lias been iiiductcd on to tiie land by the 
12-aiinas propi’ietors, as 3udi part propi-iotoi'w and not as, or 
on behalf of the entire body of landlords, tlie ■t-annais proprietors 
are entitled to maintain a suit for joint possession.

Watson and Goinpany y . Raniehund Dulti^), Madan 
MoJmn Shaha v. Rajcib Ali(^) uiid Dtikliyayitni Dchi v. Mana 
BauK^) distinguished.

Sat Narayan Singh v. Anani Pfosnd^), foUawed.
Radhn Prosad l/Fasfi! t. Esufip), referred to.
The mere fact that idie landlord’s tMlisildar lia.s ftTaiited a 

receipt for rent is not sufficient to crf'ate the ri-̂ iation of land­
lord and tenant between tlie proprietor and tlie ĵ ’rantee of the 
receipt.

*  Appecal from  Original Decree No. 174 o f 1919, from  a decision o f
Babu' Amarna'th Cha,tterji. Suliordinai'e JudK« o f Bhaffa’ pui', dated tli&
2nd April, 1919. '

(1) ,,(1891) I. L. R. 18 Qal. 10. (3) (1919) 19 Cal L. J. 113,
(?) (1901). I. L. R. 28 Gaa. 223.. (4) (1919) 51 Ind. Ca3. 31.

(5) (1881) I. L. R. 7 Cal tt4.


