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1922. It was argued that this case ought not to be 
~ governed by the Transfer of Property Act. That may 
" be so ; but as the distinction has not been recognized in 

any of the cases which has been decided in this country, 
I am not prepared to say that it extended to this 
country. That distinction rested in England on very 
teebiiieal rules of conveyancing, and it is lopeii to us to 
take the view that the rule formulated in section 114 
of tlie Traiisfer of Property Act gave e.ffect to the 
existij'ig law in the country. The question is not free 
fro]2] (liffienlty; aiMl I am not prepared to dissent from 
tlie vjcAv wd.iich has been taken by the learned 
Siibciriiinate Judge. I would dismiss the appeal; but, 
in the circumstances, without costs.

The cross-obiectioii was 
dismissed.

Adam I, J —I as;ree.
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F c h n i a T i / ,  1,

Bi'fore DiiWftO)) MiJfcr' (\ -J., anil BiickfulL -7.

BTSHIT'N PBAG-ASH 'NABATN ST'NGH
V,

SHEDS AKAN T B L I;*
TU'cQnl-of-Fii(jJiU— Prrsn.inpiion ns' to co-rrcctm'ss of en t f f  

in, relrnff'fil of—■entry eontmry to (jmeml !aw— BniqaI Tenam'il 
A n ,  188o (AH VJIj'ofimrW, ftflHion 103B.. !

The presumption iittacliiU;" to an entry in the Record-of- 
Rih,gts is not rebutted merely l)V shewing tliat tlie entry iS' 
contrary to the general la w on the siihject witVwhioh the ,entry 
deals,

'!r!ii?i‘efore, where the Recorcbof-Riy'hta eonta-inecl an entry 
tliat. tlie trees belon '̂ed to the tenants, held, that the mere fact' 

ordinarily tlie law ;̂ ive,s to the bindlord the full rljL>;bt in 
respect of the timl.)er wa«s not snpfteient to rebut the presump­
tion ari-sing from the entry.

Letters Patot Appearl No, 13 of 1921.
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Appeal by the plaintiH.
The facts of the case material to this report 

st.ated ill the ju d g m eT it of Dawson Miller, C. J.
Sultan Ahmed (with him H. Prasad), for the Yimm 

appellant.
Gour Chandra Pal  ̂ for the respondents.
D a w s o n  M i l l e r ,  C., J .— In my opinion the 

decision of the learned Judge now under appeal was 
right. The plaintiff, the landlord, brought this siii€ 
against his tenants for a declaration that the entire 
timber of the trees upon the disputed holding belonged 
to him and not to the tena.nts.

The learned Mnnsif decided in favour of tlie 
tenants

The Additional District Judge before whom the 
case came on appeal reversed that decision and decided 
in favour of the landlord,

On appeal to this Court the matter came before 
a single Judge who came to the conclusion that the 
District Judge had wrongly placed the onus in the 
suit What happened \vas that the record-of-rights- 
was in favour of the teiia.nts and contained an entrj- 
to the effect that the trees belonged to .the tenants,
Tlie j\iunsif canie to tlie same conclusion and was no- 
doubt iniiueiieed by tlie entry in the record-of-rightSv 
Wlieii the m,atter came before the District Judge he 
ŵ as of opinion that the record-of-rights could no>t creaie 
any presumption against what he called the IsLwoi 
the land which give ;̂ to the landlord the full righfc iH 
reKspect of the timber, and that in such circnm.sta]ic« 
the onus was upon the tenants to show , some custoiH 
or circumstances curtailing that right. In my opinioii 
there can be no doubt that the onus in the first instaiM» 
in this case, were there nothing else, would be upoD 
the tenants to establish that the itrees belonged to them 
because aqoording to the ordinary law the trees bel<sig 
to the landlord. When they produced the record-uf- 
rights I think that they discharged the burden of prtxjf



1022. wliicli was iipoii tiieiii and sliifted that burden on
....... ....to the shoulders of the landlord. Then the question
pe’S h Î’ises whether the landlord has sufficiently discharged 
nabaî t the onus thus cast upon him. He contends that he
fctsGH sufficiently discharged that onus merely by proving

siffiosARiw 'that the generiil law of the land is that he is entitled 
to the trees. That, however, is not, in my opinion, 
sufficient in the present case to entitle him to say that 

T? he has discharged the burden. It must be presumed 
that when tlie Assistant Settlement Officer heard the- 
parties and arrived at the conclusion that the trees 
belonged to the tenants lie had taken into consideration
the question o f whether there was or was not a custom
wliereby the right in the trees belonged to the tenants, 
or whether possibly they acquired that right in some 
other way as by soBie agreement, between the landlord 
and themselves. We do not know, betjause the evidence 
is not before us, what the reasons were wliicli induced 
the ASiSiatant Settlement Officer to form the opinion

■ whicli he did, 1-Uit one is entitle<l to assume that at all 
events he had good ground i‘or forming that opinion; 
until the conitrary is proved, and it does not seem to­
me that it is sufficient to. set aside the presumption 
arising from the record-of-rigfits merely to shoŵ  th.at. 
in most cases the trees and tlie riglit to, tiie trees would 
belong to the landlord and to deny th.at there are' 
exceptionf]! cases. It mjiy well ]>e that tlie Assistant 
Settlement Oflicei' came to tb.e conciusio:!i that tliere 
was a ou,atom proved and if that is so tlien it seems 
to me clearly that tlie onus is upon the l,andlord to 
show tlie contrary and it is not for the tenants again 
to come here a.nd’ prove a custom. I  think, therefore, 
that the learned Judge in sending this cavse back to-̂  
the Judge of the District 'Court was perfectly, right, 
because instead of considering whether that entry in 
the record-of-rights had been rebutted or not'the- 
learned District Judge assumed that because by the- 
general law the trees belonged to the landlord, there­
fore, there was nothing more to be said and that the- 
onns was then upon the tenants to prove that this waŝ
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.an exceptional case. In my opinion that decision was 
wrong for the reasons I iiave already given and the 
decision of the learned Judge of this Court was right 
and I think that this appeal should be diKsmi&sed with nahaiit

, ^   ̂ Sixan■costs. ■
B tjcknill, J.'—I agree.

A-p'pecd dismissed. 

APPELLATE CIVIL.

February, 1 .

B t ’foyp D a s  a n d  AdciDii ,  J . J .

MAHAEAJ KUMAR JAGAT N a t H  SAH DEO. 1922.

KALIPADA g-h o s h .*

Defamation— leg-al pracMtioner, prit'ilerje o j~ d v il  Uahiliiy 
■in India, common lam mles applicahU to.

Statements of legal practitioners raa.de in the course of 
their professional duty are absolutely jm^dleged even thoiigb 
ihe statements are maliciously defamatory a.nd irrelevant.

Sullwan V. Nortoni'^), apjprovecl.
Munster-v. Lainhi^), ioWowed.
The rules of the English CoiinnoB Law apply to questions 

■of civil liability for defamation in India.
Satish Chandra (Jha'kTavarti \. Flam Dayai De{^), approved.
Appeal by the plaintiff.
The facts of the case material to this report are 

.■stated in the judgment'of Das J.
D as, j . — This was an action by the appellant for 

recovery of Rs. 1,00,000 as damages from the respon­
dent. The learned District Judge without going into 
the evidence has dismissed the suit on_ the ground that 
the plaint disclosed no cause of action.  ̂We must 
accordinglv assume for the purpose of our decision

■* Appeal from Origibal Decree No. 165 of 1919, from an ; of ■
*0. H . Eeid, Esq., Judicial Gommisftioner of Ghota Nagptn’j dated the 5 ti  
M a y ,  1919.

(1) (1887) I. L . B . 10 Mad. 28 (F . B .y (2) (1882-83) 11 Q. B . D . 588.
(S) (1921) I. L. B . 48 Cal. 388 (r , B.)


