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fully 1’e1)r6w11tm‘ in the action by their father and there 1922
ie no prejudice to their mterest bv the decree which has ”I‘_J'm"mm
been pronousnced by the learned Subordinate Judge. “Jrm
But the learned Vakil on behalf of the appeham malkes Lo
a orievance and I think that the best course to adopt 3fimn
in tiis matter would hs to bring the grandsons on the
record as parties to the suit. The learned ‘vakﬂ for
the plaintiffs undertakes to present an application to
the Court helow :Eo}.’ the nur woxe of bringing the sons
of the plaintifis and the sons of ¢ o@dfmt No. 2 an the

record as narty defendants. Th names of these added
ﬂm‘ne\ will he mentioned in the decree and the
commissioner will proceed to nmXe the partition in
accordance with LL,: decision of the learned Subordinate
Judge. TIf, however, the added defendants -wish to
have Rquej allotted to them they must appjv to the
Court for that purpose and in that case the learued
Subo"z*a inate Judge will give the necessary dirvectinns
to the commissioner. uL1ect to this variation, this
appeal will stand dmnnssed but without costs.

Apamrt, J.—1 agree.

Das, J.

Appeal dismissed.
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Brfore Das and Adami, J.J.
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Lease—clause of  wllity—relicf  aguinst  forfetture—
English low, whether applicable to India—Transfer of Pro-
perty det, 18b° (det IV of 1882), sections 111 und 114.

Where, in a mukarrari lease granted hefore the enactment
of the Transfer of Property Act 1882, it was provided thaf
in default of three instalments of rent the lease should be null

# Appeal from Original Decree No. 33 of 1919, from a decision of

Babu Suresh Chemdra Sen, Special Subordinate Judge of Palamau, dated
the 28th November, 1918,
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and void, held, that the eowrt was competent to relieve the

~ lessee againsgt forfeiture on the ground of nun-payment of three

instalments of rent. :

Bowser v. Colby) and Davenport v. Hev Majesty the
ueen(®), referred to.

Sections 111 and 114 of the Transter of Property Act, 1892,
do not recognise the distinetion which iz made i Fnglish Taw
hetween a condition of forfeibure and a claase of nullity and
15 is donbtfal whether the Knglish Law on the suhject applies
to India.

Appeal by the plaintiffs,

The facts of the case material to this report arve
stated in the judgment of Das, J.

Naresh Chandra Sinha and Lakshmt Kanta Jha,
for the appellants : :

The lease in this case was executed before the
Transfer of Property Act. The provisions of
section 111 and section 114 of the Transfer of Property
‘Act ave not, thereforve, applicable.  Refers to section 2,
clause (c).

There is no clause for re-entry on failuve to pay

-rent for three instalments. The covenant is that on

such failure the lease will be null and void. Where
there is a proviso for re-entry, the lessor has a discre-
tion, which he may or may not exercise. It is voidable
at the lessor’s option; whereas in a case of nullity, such
as this, it is void. The law allows a distinetion
between void leases and voidable leases. Relief cannot
be given in the case of void leases, though it can be given
in the case of voidable leases. In the case of void
leases, the subject-matter of the lease is at an end. 1In
the case of voidable leases, where there is a proviso for
re-entry the clause is only intended as a security for
rent. The dictum in Mohomed Ammer v. Peryag
Singh (3) is obiter. Refers to White and Tudors’
Teading Cases (8th Ed)) Vol. TL, 271, Story on Equity
Jurisprudence, sections 1315 and 1317, Bowser v.

(1) (1841) T Hare 109; 66 B. R. 969. () (1877-78) 3 Ap. Cas. 115,
(3) (1881) 1. L. R. 7 Cal. 566.
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Colby(Y), Arnsby v. Woodward(®, 4 ryan v. Bancks(3,.
(Coke on Littleton page 231a., Pennunt's case (%),
Finch v. Throckmorton(®).

Sambhu Saran, for the respondents : A clause of
nullity stands on no higher footing than a proviso for
re-entry on default. The English Law in this respect
should not be applied in India. Refers to Davenport v.
Aer Maiesty the Queen(®), Bowser v. Colby(l), and
Mohomed Ameer v. Peryag Sinah(?).

Das, J.—This appeal arisesout of a suit instituted
by the appellants against the respondents for
possession of ceitain lands epecified in the plaint. The
plaintiffs are the landlords and the mukarrari patic
executed by the predecessors in title of the plaintifis
in favour of the predecessors in title of the defendants
provided that in default of payment of three instalments
of rent the mukarrari shall be null and void. Tt is
important to remember that the mukarrar: was granted
before the enactment of the Transfer of Property Act.

The judgment of the learned Subordinate Judge
1ig not quite clear on the point whether there has beent
a default in the payment of three instalments of rent.
In one portion of his judgment he recorded the finding
that there was no agreement between the parties as
to the instalments in which the rent was payable. But
then he came to the conclusion that section 114 of the
Transfer of Property Act protected the defendants
from ejectment inasmuch as they deposited the rent in
Court for the years 1322-1325. Reading the whole
Judgment, it appears to me that the learned Subordinate

~Judge decided that the plaintiffs had incurred for-
feiture; but that the case was one in which the
defendants should be relieved against the forfeiture.
In the result he declined to grant a decree for ejectment
as against the defendants. :

(1) (1841) T Hure 109; 66 E. R. 969. (8) Cro Eliz, 291; 78 E. R. 477.
(2) (1827) 6 B. & C. 519;108 E. R, 542.  (6) (1877) 3 Ap. Cas. 115.

(8) (1821) 4 B & A. 401; 106 E. R. 984. (") (1881) I, L. R. 7 Cal. 566.
(4) (15%) 3 Co. Rep. 64 (s) ; 76 E. R, 775. ‘
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In this Court it was argned by Mr. Naresh

Chandra Sinha on behalf of the appollnutﬁ that the

FHIRANARDAN

case was not one of forfeiture under section 114 of the
Transfer of Property Act, hut one of nullity putting
an end to the mﬂ\)j-:éc't~hm!‘rw of the lease which nes et
ot the Corrt eonld n Lore  to the dofendants.
My, Siwhe <“ that the Lnglish Law bhas abway
recapnized & chstinetion Ir»ﬂ*'eun a rotubition of fop-
2','.117110 and n olange of nnilit e admitted  that
where therve i n proviso o o entry on hreach  of
a tenant's convenant to v rent, then on the ;.nl.mf«;‘ to
pav such vent the tenant meurs forfeiture whieh the
Court has a diseretion to relisve acainst:; hut he con-
tended that when the lease prowdes tha,t on failure
to pay rent the lease shall he null and void the vlunse is
one of nullity and there is no power in the Court to
restore 0 the tenant that which has come to an end
by the express agreoment between the parvties. The

o
=

v

. Tmhah Law andon btedly did recognize a distinetion

hetwoou a condition of forfeiture and a clause of mﬂhw
but whether it does still mmn ain Lmt (hainwtmn 18
open to some doubt [See Dmeser v Colby (1) 1. Now
the distinction rested on this; the proviso for 1o mmy
being a meve forn of security to the landlord for that

Wh]ch the landlord has reserved to himself in the lease,

the Court will always treat it as a security and allow
redemption if the arrear of rent and the cost be hrought
into Court within a certain time, the Court actmw on
the analogy furnished by mortgage actions and on the
principle that, if the lmul]m'l has his rent paid him
at any time, it is as heneficial to him as if it were paid
upon the premmbed day. Bufwhere thereis no proviso
for re-entry and the pmtlec agree that on breach of
a certain condition the lease shall ahsolutely cease and

be void, then on the happening of the condition there

is no longer any subject with which the Court can deal
or which can be restored. That was undoubtedly the

‘view which at one time prevailed in England. But as

has been pomted out in George Hrmn/ Druwz/w;f V.

() (1841 1 Hape, 109; 66 E. R 969
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Her Majesty the Queen (1), in a long series of decisions 192
the Conrts have construed clauses declaring in terms, .~~~
3 s ITRANANDAN:
however clear and strong, that the lease shall be void ™ gy,
on breach of conditions by the lessees, to mean that they e
are voidable only at the option of the lessors. But guyen.
whether void or voidable, the result ought to be the
same o far as we are concerned in the present case,
because it is conceded that the plaintiffs, so far as the
present breach is concerned, have not elected to treat
the lease as subsisting.

Das, I,

Now whether the distinetion that obtains in
England hetween a condition of forfeiture and a clause
of nullity extends to this country is open to grave doubt.
So far as the legislature is concerned, it has not
recognized the distinction in section 114 of the Transfer
of Property Act. That section provides that:

““ where a lease of immovable property has determined by forfeiture

for non-payment of rent, and the lessor sues to ejech the lessee, if, at
the hearing of the suit, the lesses pays or tenders to the lessor the rent
in arvear together with interest thereon and his full costs of the suit,
or gives such security ps the Court thinks sufficient for msking such:
payment within fifteen days, the Court may, in lieu of maling a decres
for ejectment, pass an order relieving the lessee against the forfeiture;
and thevenpon the lessse shail hold the property leased as if the forfeiture
had not occurred ’.
It may be arguved that there is nothing in section 114
to imple that the Court can relieve the lessee even when
the lease has hecome void under the terms of the lease
and the lessor does not elect to treat it as subsisting.
In my opinion there is, if we refer to the definition of
forfeiture in section 111 of the Act. A forfeiture
according to section 111 of the Act is incurred in case
the lessee hreaks an express condition which provides
that on hreach thereof the lessor may re-enter or the:
lease shall become void and section 114 gives power to
the Court to relieve against the forfeiture, which must,
mean forfeiture as defined by section 111 of the Act.
No distinction has therefore been recognized in the
Transfer of Property Act hetween a condition of
forfeiture and a clause of nullity.

N — (1) (1877.78) 3 ‘Ap. Ous. 116
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1t was argued that this case ought not to be
governed by the Transter of Property Act. That may
Pe so; but as the distinction has not heen recognized in
any of the cases which has been decided in this ¢ country,
I am not prepared to say that it extended to this
country. That distinetion rested in England on very
technical rules of convevancing, and it is open to us to
take the view that the rule formulated in section 114
of the Transfer of Property Act gave effect to the
exi«ting law in the countrv. The question is not free
frovy diffieulty ; and T am Bt prepared to dissent from
the view which has been taken by the learned
Subopdinate Judge. T would dismiss the appeal ; but,
in the civenmstances, without costs.

The ecross-ohjection was not pressed and is
dismissed.

Apamr, J —1 agree.
Appeal dismissed.

LETTERS PATENT.

Bejore Dawwson Miiler™ 0T, and Dueknii, T
BIHHUN TRAGASH NARAIN STNGH
.

SHEOSARAN TELT.*

Lecord-of- Rights—Presiwanption as o correctness of entry
i, rebatial of-—entry contrary to :/mu ral law— Bengal Tenaney
At 1885 (Aot TTT1 of 18853, seetion 1038,

The presumption attaching to an entry in the Record-of-
Ribigts is not rebutted wmerely by shewing that the entry is
gontrary to the general law on the subject withy which the entry
deals, .

Thevefore, where the Record-of-Rights contained an entry
that the trees belonged to the tenants, held, that the mere fact
tht ordinarily the low gives to the landlord the full right in

respect of the timber was not snfficient to rebut the presump-
hrm ariging from the entry.

* Iatters Patent Appea,l No. 13 of 1921.




