
1922. cannot be supported, I imist accordingly modify tEe
—  decree wliicli has been passed by the learned Siibordig-
KaSSan Judge and direct that the sale of the 4:-amias share'

sm in Mauza Parmaiiaiidpiir, bearing Touzi No. 126'j;
s-uinio subject to the prior mortgage lien of the
'siNGH. appellants to the extent of Rs. 4,192-11-9.
Dap,, j. Tlie appellants will be entitled to their costs both

in this Court and in tlie Court below from the 
plaintiffs.

A dami, j .— I  agree.
Decree modified.
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LETTERS PATENT.

Bcfort Dawson Miller, G. J. mid Jwala Prasad, J. 

GOPAL EAI

V .

R A M B H A J A N  B A I .*

Eaxcution o f  DeGrec— daGfetal amount paid to decree- 
holder by one fudgmen^-dc.htor ami payniGnt certified— 
decretal amount again depomted in tmirt hy another judgment- 
dcMor 'and ivithdrawn Inj dGcree-hcdder— applimtion for 
'recovery of uticond payment, maintainahility of— Code of Cimt 
Procedure 1908 {Ae.t V of 1908), section 47, Onl&r XXI^ ru h S ,

Where one of tlie jiulginent-clebtors paid the decretal 
a,moiint into court, not Iniowing tliat another of the judgment” 
de))tors had already paid tlie full iirnonnt to the decree-holder  ̂
and that the payment had lieen certified raider Order X X I, rnl^ 
2, of the Code of Civil Procednre, 1908, and the decree-bolder „ 
witlulrew the aniount so jMid/held, that the judgment-debtor 
was entitled to succeed in an application made .to the couffe 
for recovery from the deeree-liolder of the amount paid arlthongli 
the paynlent l̂iad not been recorded by the coiirt, and thal,, 
a separate suit was not necessary inasmnch as the applicatioH 
fell -witlun the scope of section 47 of the Code.

Collector of Jaunpur v. Bithal DasQ-), applied.

■* Letters Pat&nt Appeal No. 9 ol 1921.
(1) (1902) I  L. II. 24 All. 201.
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The facts of the case material to this report are 
stated in the judgment appealed from which was as 
follows :—

There was a decree against the , appellants for Rs. 95. The court 
below;, has found that one of the juclgment-dsbtors paid the whole of 
this, amount to Earn Bhanjan Singh who was the plaintiff in the action. 
IfoTS’’ it appears that this payment was neither certified unclei' the 
provision of paragraph (1) of Order-XXI, rule 2, or recorded as ceriiRed 
under paragraph (2) of Order X X I, rule 2. The decree-holdev then 
levied execution for the decretal amount. The other two indgment- 
debtors, Earn Kripal and Gopal, paid into court B,s. 95, and this money 
was withdrawn by the decree-holder. This occurred in May 1915. In 
June 1918, the jiidgment-debtors made an appiieation under section 47, 
Coda of Civil Procedure, for an order that the plaintiff, Earn Ehanjan 
Singli, may be compelled to refund the amount which he had withdrawn 
from the court. The courts below have dismissed that application.

In my view the decision of the courts below is correcii and ought 
to ba upheld.

The learned Vakil on behalf of the appellanti relies upon tHe ease 
of ’Partab Singh Beni In that case the Full Bench of the
Allahabad High Court held that “ excess money unduly eollected, as due 
«nder a decree, is recoverable by application to the oourt executing the 
^seree and not by separate suit” . The position here is somewhat 
diSerent. Here if the judgmeni-debtors had brought the matter to the . 
notice of the court, the court would have no power to recognize the 
p'ljTnent under the provision of the court. The payment was made oti-fc 
>ot court. The payment was not certified, by the decree-holder nor did 
the iudgmeiit-debtor inform the court of such paj’ment or adjustment. 
Paragraph (3) of Order XXI, Eule 2, is mandatory and is as follows:—  
“ A payment or adjustment, which has not been certified or recorded 

aforesaid, shall not ba recognized by any co'urt executing the decree” . 
Therefore if when the decree-holder made his application to withdraw 
the money from court, the judgment-debtors had brought to the notice 
of the court that the decree-holder had already received the money 
fjut of court, the court would have no power to recognize such payment. 
Are the judgment-debtors in a better position by bringing the matter 
to the notice of the court three years after the withdrawal of the money 
fey the decree-holder? I  am clearly of opinion that the only remedy 
available to the judgment-debtors is by suit.

I  would dismiss this appeal with cost .̂
The plaintiffs appealed under the Letters Patent. 
Sheonandan Roy, for the appellants.

: Lachmi Narain Sinha, for the respondents, 
D a w s o n  M i l l e r , C. J,-—Iti my opinion this- 

appeal ought to be allowed. The appellant is one of 
the judgment-debtors in a suit in which the respondent

(1) (188Q} L L. E. 2 All. 61 (E.B ). ~
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was IHe plaintiff. 'A decree for Rs. 9'5 was made in 
favour of tlie respondent. One of the defendants 
settled the matter out of court by paying to the decree- 
holder the full amount of Ms claim on the 21st May, 
1915. After the decree-holder had been paid a petition 
was presented to the Court in accordance with the 
provisions of Order X X I, rule 2, of the Civil Procedure 
Code certifying that the full decretal amount had been 
3aid.. Subsequently the appellant in this suit not 
mowing that the decree-holder’s claim had been 
satisfied paid the money into court and this was taken 
out by the decree-holder. The appellant afterwards 
discovered that the decree had previously been satisfied 
by one of his co-debtors. He thereupon made aS 
application to the executing court for a refund of the 
money which had been taken out of court by the decree- 
holder. In that application the facts were not in 
dispute. It was admitted by both sides that the decree 
had been sa,tisfied before the decree-holder took the 
money out of court which is now claimed back and 
indeed the petition certifying the payment is signed 
by the decree-holder himself. ‘ The court therefore 
which had the record before it must have been aware 
that the payment of the debt had been properly certified 
within the meaning of Order X X I , rule 2. The 
learn.ed Munsif, however, came to the conclusion that 
'as the matter had been disposed of sometime before, it 
was t'T.o late then to apply to the executing court ta 
have it set right.

The matter then went on appeal to the District 
Judge and the District Judge took the same view and 
dismissed the appeal.

When the case came on second appeal to this' 
Court the learned Judge did not deal with the question 
which had been raised in the lower courts but found 
that even assuming the appellant to be right upon the 
contention previously raised by him in the lower courts 
still the position here was different because he said itj 
liad not been proved that any payment or adjustment;



liaci been certified as provided by Order X X I , rale 2, ,
and that, therefore, even if the money had been paid “  
to the decree-holder, there was nothing to show that ^2^ 
it had been certified and, therefore, the executing court t'- 
was not entitled under Order X X I, rule 2, sub-rule (3), 
to recognize the payment. With great respect to the 
learned Judge I  think that he was in error in introduc- 
ing this matter. It was admitted in both.the lower c. j. 
courts that the facts were not in dispute and it was 
never suggested that the payment had not in fact beeiS 
certified within the meaning of Order X X I , rule 2.
That was talien for granted.

On appeal to this court under the Letters Patent 
the appellant has produced a certified copy of the 
petition which was before the executing court showing 
quite clearly that the decretal amount had been paid 
before the appellant had paid̂  the same sum into court 
and that this had been accepted by the decree-holder 
in full satisfaction of his debt. The result is that the 
decree-holder has obtained payment twice over, a thing 
which he was clearly not entitled to do. The oniŷ  
question therefore which arises before us is whether, 
seeing that the deci-ee had in facf been executed, it was 
the proper procedure which was adopted, that is to 
say whether the judgment-debtor could have this matter 
determined by the executing court, or whether he was 
bound to bring a separate suit. In the case of Collector 
o f Jaun'puT V. Bitlial Das ( )̂, it was laid down thsbi 
an application to recover property which had been im
properly sold in excess of the decretal amount was a' 
matter relating to the execution, satisfaction or dis
charge of the decree, and further that the executing 
court was the proper court in which to have the matter 
decided notwithstanding that the decree had already 
been executed some time before. I  see no reason to  
differ frdin the opinion there expressed which is 
supported by other cases and in my opinion this appeal

,VOL. I .]  PATNA SERIES. 339

(1) (1902) I. i:,. B. 24 All. 29xT~~^



SM THE INDIAN LAW REPORTS, [ v o l .

1922.

Gopal
Pai

FaMEHAMN
E ai.

ought to be allowed. The orders of the lower courts 
'■will be set aside and the case will be sent back to the 
executing court and reinstated on, the file to be tried 
according' to law. The appellant is entitled to his costs 
of this appeal and in all the courts below.

JwALA P ra sa d , J .— I agree.
A'p'peal allowed.

PR IY Y  COUNCIL.

3 ^ -  MAHANT JAG ARNATil DAS
'Jm. 20. V.

JANKI SINGH.-*

Bengal Tenancy Act, 1885 (Act V III  1885), sections 
S(3), 4 and 116, a/nd Schedule 111, A rtide 1(a)— ProprieioT's 
private land, acquisition of non-occupancy figlits in— Limita- 
tation Act, 1908 (Act IX  of 1908), Schedule I , ArticU  139.

A lessee of zerait land is a tenant witliin tlie meaning of 
section 3(3) of the Bengal Tenancy Act, 1885, only during the 
continuance of the term of the lease. Upon tlie expiry of the 
term he becomca a trespasser.

The mere fact that a lessee of a proprietor’s private land is 
neither o, raiyat holding at fixed rates nor an occupancy laiyat 
does not raise a presumption that he h  a ncn-occupancj* 
raiyat.

Article i'a) of Schedule III does not apply to a B uit tc 
eject a lessee of a proprietor’s private land,

The term ‘ non-occupancy raJyat”  in Article 1(a) refers 
to a person who,, before the expiry of the teiin of the lease  ̂
has acquired the status and rightB of a non-uC(;irpancy raiyat 
under Chapter V I.

Ganpat MaJito v. RisJial Singh(^), disapproved.

Dwarhanath ChowdJiry i .  Tafam r Eahman.
■approved.

■* Present.-—Lord Buckmastsr, Lord CarBon sad Sis* Joba Mdga
(1) (1915-16) 20 Cal. W. N. 14(18). (2) (1915-16) SO Cal. W. im »


