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oz, . Special Bench of the Calcutta High Court in Chandra
Wsea  Benode Kundu v. Ala Buz(Y), the case was referred
no on appeal to this Court for decision by a Full Bench.
Kosrz. The question for determination is whether a landlord
pawsow WO has sued his genant and obtained against him a
Muwen, money decree can in execution thereof sell the non-
€. 3. gransferable occupancy holding of his tenant withoug

the latter’s consent.

This question is precisely that which arose for
determination in Chandre Benode Kundi's case(t) and
with which T have already expressed my concurrence
in the ahove judgment. I would therefore answer the
guestion in the affirmative and hold that Macpherson v.
Debibhusan Lal(?) was wrongly decided. The appeal
should he decreed and the application for execution
allowed with costs in all the lower courts including the
costs of the appeal to the High Court hut not of this
reference in which the parties did not appear.

Dag, J.—T agree.

Apami, J—T agree.

Appeal decreed.
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Irerution of Decree—Step-in-aid of, application for the
issue of notice to judgment-debtor s—Code of Civil Procedure,
1908 Lhet V oof 1908), seetivns 89 and 42 Qrder XXT, rule 22—
Limitation Act, 1908 (det IX of 1908}, Schedule 1, Article
182—d pplication for transfer of decree to another court for
exccution granted-—copy of decree not transmitted—further
application for execution, whether lies to first court.

* Letters Patent Appeal No. 42 of 1921,
(") (1921) L L. R. 48 Cal. 184 (F.B.). (%) (1917) 2 Pat. L. J. 530.
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‘An application for the issue of notice under Order XXI,
iil Procedure, 1908, is o step-in-aid

> *he court which passed a decree has granfed an
v the decree-holder under section 39, praying thad
¢ should be sent foir execotion to ancther court but a
copy of thae decree has not in fact heen transmitted fo the
fatter court, a further application {or execution is within time
if made to the first cowrt within thrce years from the date of
the application for transfer.

Appeal by the judgment-debtor.

~ The facts of the case material to this report are
stated in the judgment of Dawson Miller, C. J.

Jalgobind Prasad, for the appellant.

Rai Gury Saran Prasad and TFribhuen Natk
Sahat, for the respondents. '

Dawson MiuLer, C. J.—This is an appeal on
behalf of the judgment debtor from a decision of
Mr. Justice Ross, dated the 23rd May, 1921.

The respondent obtained a decree against the
appellant on the 23rd May, 1911, in the court of the
Munsif at Bhagalpur. Within three years of that date,
viz., on the 1st May, 1914, the decree-holder applied
for a certificate to execute the decree in Monghyr where
it appeared the judgment-debtor had certain property.
At the same time he asked for issue of a notice under
Order XX1, rule 22, of the (Yivil Procedure Code. The
issue of such a notice at that stage of the proceedings
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was not necessary. However, the application was

allowed and the notice was issued and the certificate

he asked for was granted. The matter, however, was -

not in fact transferred to the Monghyr court and no
further steps were taken on that application. On the
22nd November, 1916, that is about two years and six
months later, the decree-holder again applied for the
same relief and both his prayers were allowed. He

again failed to take any further steps. On the 3rd |
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September, 1919, that is within three years of the last

application, the decres-holder applied a third time, and
on this occasion the judgment-debtor objected that his
application was time barred.

- The first point made by the appellant whose objec-
tion was not allowed either by the Mungsif or the
District Judge or by the Judge of this Court is that the
applications made on the Ist May, 1914, aud again in
1916, were not steps taken in aid of execution and were
not in themselves applications for exeention within the
meaning of the 182nd Art. of the Limitation Act. We

are not concerned to enquire whether applications of

the nature referred to were applications in execution.
The better view appears to be that they are not. I
have no doubt whatever however that such an applica-
tion is a step-in-aid of execution and it is a step which
is always necessary where the decrvee-holder desires to

obtain execution against property situate outside the

territorial limits of the jurisdiction of the Court which
made the decree. In fact there are certain decisions
to the effect that such an application is a step-in-aid of

execution whereas the learned.Vakil for the appellant

has been unable to put before us any case in which the
contrary view has been expressed. T should have
thought myself that there could be no question upon
this point.

The next point wrged by the appellant is that the
Bhagalpur Court had no jurisdiction to isgue a notice
under Order XXI, rule 22, of the Civil Procedure
Code. The Court did in fact issue such a notice but
it was not necessary at that stage of the proceedings
and it is not contended that any other notice was
necessary. Whether ithe court issued such a notice or

. not and whether it had jurisdiction to do so or not

does not seem-to me to be a matter of any consequence
in this appeal.

- The third point and the substantial point made by
the appellant was that the Bhagalpur Court havin
once purported to act under section 89 of the Civy
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Procedure Code had ceased to have any further juris-
atction in the matter and could not then make any
further order which weuld be binding upon the parties
and that such order if made could be treated as a mere
nullity and that therefore it could not be contended that
‘any step had been taken between the 1st May, 1914,
and the 3rd September, 1919, when the third applica-
tion was made. und that more than three years having
elapsed the decree-holder’s right to have his decree
executed was barred by limitation. Assuming, with-
out deciding, that where a court issuing a decree has
made an crder under section 39 of the Civil Procedure
Code and has in fact trapsmitted a copy of the decree
to the court in which the decree is to be executed, it
ceases to have any further jurisdiction in the matter,
that was not the case which arose bere. All that was
done in the present instance was that an application
was made by the decrec-holder and that application was
granted. But the copy of the decree was never sent
10 the Monghyr Court and certainly never received by
that Court. If that had beeen so the Monghyr Court
undoubtedly would have had jurisdiction to execute
the decree against the property of the judgment-debtor
within its jurisdiction.  But the Monghyr Court never
in fact in my opinion go4 jurisdiction to do anything
at all and that seems t~ me to be obvious upon con-
sidering what the effect of section 42 of the Civil
Procedure Code is. That section says :—

“ The court execuling a decres sent to it shall have the same powers.
in executing such deerre as if i had been passed by ibself.”

In the present caze the decree was never sent to

“the Monghyr court  The decree-holder having
obtained his order, for some veason or other best known

to himself, either becaunse he was not satisfied as to the

existence of the property or for some other reason,
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never carried ont the nrder which he had obtained and

the decree was never in fact sent. It seems therefore
clear that no jurisdiction was ever transmitted from.
the Bhagalpur Court to the Monghyr Court and in my.:

opinion this appeal fails.
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1922, It is not necessary in this case to decide whether
- a, Court having made a decree ceases to have jurisdic-
1}‘,51}%?:’,3“ tion in execution proceedings where it has once sent

o g copy of the decree and the other papers to another
Hgzemis coutt for execution ami I merely wish to state that
Mamwarn  i{ ig not iy intention that navihing T Lave said in this
" Diwsos jurlnment shoudd lead to the conclusion that I consider
Mursz, the court which made the decree would in such
S8 greumstances lose all jurisdiction in the matter.

The appeal is dismi sqed with costs.
Jwara Prasap, J—1 agree.
Appeal dismissed.
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Mortgaye—final decrec on prior morlgeje—sale scb aside
on deposit of decretal amounl-—suit by puisneg morlyagees,
whether prior wmorlgage can be use (1 as o shield tn—Code of
Civil Procedure, 1908 (et 17 of 1908), Ovder XXXV, »ule 5—
Transfer of Propmt,y Act, 1882 (¢ Tel 1 of 18832), scel wn 89.

Where a finul decree las been obtained on o prior wort-
gage and the sule in execcution theveof has been sct aside by
deposit of the decretal wmount, which the judgment-debtor
a8 borrowed on the security of antlm mortgage, the holders
of the latter mortguge wre entitled, in o st uit on a mortgage
executed subsequently (o the prior mortgage, to claim priovity
in respect of the amount deposited in court to set aside the

sale under the decree on the prior mortgage.

et Bam v, Shadi o (1), distinguished,
Sukhi v. Ghulam b‘afd:u leum ®), followed.

# Appeal fromy szmal Decres lw 115 of 1910 from a decision of
M. Shah Mubammad Khalilur Babmen, Subordinate Ju]ﬂ" i Patna, dab
the 29th April, 1010, dnate Judge of Paia, dated
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