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him. In the present case there is no suggestion that 1922

Sonu or Sukru died more than 12 years hefore the 777
institution of the suit, so that so far as this case I8 Salu

concerned, it dovs not assist the appellaut. Tkt
Srinivas

The question, however, remains whether the suif is s
barred on account of the finding that service censed Singh peo.
to be rendered in 1905. The view of the learned .~
Judicial Commissioner is that it isnot baired because o
there was no refusal or claim of service between 1905
and 1915, In supporl of this view he has relied on
Komargowda vs, Bhimaji Keshae (1Y in which case it
was held that the fact that no services were performed
does not in itself make the holding adverse.  To make
the holding adverse there must be a refusal to perform
service or a claim to hold the landsfree of service.

This would appear to be the correct view of the law,
«and In my opinion the appeal has been rightly decided
by the learned Judicial Commissioner.

.I would accordingly dismiss this appeal with
costs, '

Ross, J.--1 agree,

Appeal dismissed.

APPELLATE CiVIL.

Befere Coutls and Russ, JJ.
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BISESWAR PARTAP NARAIN SAHIL*

Construction of Docrnent—Deed of qilt by Hindu husbund /n favour
of his wife — donee  deseribed as malik—cerfuin  powers of frausfer
expressly granted and certain lomitutions on power of transfer imposed—
nature of estate conferred aupon donee—istamrari mukarrarri lease
granted by donee, validity of. '

# Appeal from Appellate Deerce No. 816 of 1919, from a decision of
Dinanath De, Esqg., Additional Distriet Jndge of Muozailarpur, dated the 25tb
Angust, 1919, reversing a decision of Lala Damodar Prasad, Subovdinate Judge
of Muzaffarpur, datedthe 11th February, 1919. )
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Where, in a deed of gift exceuted Ly a Hindu in favour of his
wile, the donee was deseribed as malik and the sncceeding clnuses
of the deed provided () that alienations by the donce during the
lifetime of the donor should be made with the latter’s permission ;
(+1) that after the donor’s denth the dounee should have power to
transfer wp to 50 biyhas for charitahle purposes; (¢f¢) that the
donee should also have power to transfer hy sale o gift to certain
deseendants and rvelations of the donor but that except to sueh
persons she was not to sell, make n gift of. or mortgage move than 59
bighas ; (i) that the donee should have power to execnte a Will in
favour of the same speeified persons : (¢} that the property undis-
posed of hy the donee either by deed ov Will shonld descend to par-
ticnlar persons aud (v2) that in the event of the  donoe predecensing
the donor the praperty ardisposed of by the donee shounld revert to
the dovor feld, (7) that the effect of the deed was to coufer upon the
donee an ordinary Hindu woman's estate with powers to sell, or to
appoint by deed oz Will, to eortnin spocified persnns, and, if these
powers were nntexercised by the donee, they were exercised by the
donor iu favoue of thasa perasus: (427) that it could not bd inferred
from the absence of any ¢lhuse vestraining the donee from granting
sitkarared lease that she was empowered o geant sueh o leaso.

Musswmnt Kalluny Kwer v Lochnes Prasat (1), Sarajoend v,
Ratd Nath Ok (2), Bladdos Shibies v Dalynlul (3), Mussameniad
Nasiman Chumlbaead v Shile Nuragan Chowdboery (4, SEdb Lakhan
Ohadeot v, Srimatd Tavegind Dassd (3 and Kandwrpiora Natle (hash v,
doageidre Nath Bose (6), veferred to

Appeal by the plaintilf,

The faets of the case material to thiv veport are
stated in the judgwment of Ross, J.

Monuk (with him Swroshi Charaw Milter, J. P,
Stagh and ¢ D, Singh), for the appellant.

RKulicant Saley, {or the respondonts.

Rosg, J.—This isan appeal by the plaintitff.  1le
allewes that Mussammat Malukrani Kuer was the absola-
te owner of the properties specified in the plaint and
that he obtained an dstamrari mwlarrari patia trom
Mussammat Mulukrani Kuer on the 7th of Aungust,
1896, A dispute having arisen hetween himself and
the reversioner of Babu Har Pragas Narayan Singh,
the hushand of Mussammat Mulukrani Kuer, the pro-

. perties were attached by the order of the Magistrate

and this suit was Drought for a declaration of the

(1) (875 24 W. R, 305, (4) 1922) L. 1t /;9—‘1 A‘25 -
(2)) E’SOS” ki 1t 30 AL 81 (6Y (19084 8 Clal 1. 7,20
(8 1021) L. R. 48 1. A, 181; () (1910 12 Cal, L, J, 881,

26 Chl. W, . 120, (0 1310 bed
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plaintiff’s title to, and for recovery of possession of the 1
properties, together with the surplus amount of profits 5 —.
in the hands of the Receiver. There were six parties  Singn
who were defendants to the suit but we are concerced 7
now only with the third party who are two minors Pratap
under the protection of the Court of Wards. Theip Yrin Sabi.
defence was taat Mussammat Mulukrani Kuer had only  Ros, 1.
a limited interest in the properties for the term of her

life and that consequently the plaintiff was not en-

titled to succeed. The Subordinate Judge held that
Mussammat Mulukrani Kuer had an absolute right to

the property and comsequantly gave a decree to the
plaiutiff. This decision was reversed on appeal and the
guestion now isas to the nature of the estate taken hy
Mussammat Mulukrani Kuer under a desd of gift exe-

cuted in her favour by her hushand on the 23rd June,

1859, ‘

The contention on behalf of the appellant is that
the preamble to the deed refers to the whole collection
of rights to their uttermost limit in these properties,
and that by the first clause the properties are granted
to the grantor’s wife “as malik” and that conse-
quently she became full owner, her interest being
limited only so far as it is speciaily limited in the
succeeding clauses. The second clause deals with the
power of alienation and there is mno restriction therein
on the granting of a mukarrari lease. Consequently
Mussammat Mulukrani Kuer had power to grant a
mukarrari lease and the lease granted by her is valid.

Reference was made tothe decisions in Muss.cmmat
Kollany Koer v. Luchmee. Prasad (1), Surajmani v,
Rabi Nath Ojha (2, Bhaidas Shivdas v. Bai Gulab 3)
and. the decision of the Privy Council in Jlussamms.t
Susiman Chowdhurain v. Shib Narayan Chowdhury (1),
Tt was argued that the effect of (hese cases, is to show,
as observed in. the last mentioned case, that “the
term ‘malik’ when used in a Will or other document  as
descriptive of the position which a devisee or donee,_is ;

(1) (18°5; 24 W. &, 395, ' @) ugznr R. 48 I AL 181;
(2) (1908) 1: L, Ri80 AlL 84, 26 Cal. W N, 1297
- ) (1992) L R. 49 1, 4«;5 o
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intended to hold, has been held apt to describe an owner
possessed of full proprietary rights, including a full
right of alienation, unless there is something in the
context or in the sarrounding circumstances to indicate
that such full proprietary rights were not intended to be
conferred;” and, further, that the fact that the donee is
the wife or widow of a Hindu is not in itself a circum-
stance qualifying the meaning of the word “malik.”

Now as was pointed out in the case of Mussammat
Sasiman Chowdhurain v, 810 Narayan Chowdhury (1)
it isalways dangerous to construe the words of one
‘Will by the construction of more or less similar words
in a different Will which was adopted by a court in
another case. The case uvon which the learned Coun-
sel for the appellant most strongly relies is Bhaidas
Shivdas v. Bai Gulab (2) but the terms of the Will
in that case were materially different from those under
consideration mnow. The rule of construction . is
given in Shib Lakshan Bhakat v. Srimati Tarangini

© Dasi (3) whereit was laid down that the court must,

in construing a Will, look to all the clauses of the Will
and give effect to all the clauses, ignoring none as
redundant or contradictory [see also Kandarpa Nath
Ghosh v. Jogendranath Bose (4)]. This deed, therefore,
cannot be construed by reference only to the preamble
and the first two clauses, but must be read ss a whole.
The second clause lays down the limits within which
the donee can alienate the property; any alienation

‘made doring the lifetime of the donor is to be by

his permission. After his death she can transfer up to
a limit of 50 bighas for charitable purposes, she can
also transfer by sale of gift to any son of the donor and
the donee or the son of that son or any other son or
danghter of the donor or any male descendants of hig
elder brother, but execept these persons she is to have no
power to sell, or make a gift of, or mortgage, more than -
50 bighas. 'The third clause gives the donee power to

(1) (1922) L.R. 49 1. A, 25. (8) (1908) & Cal,L.J. 20,

(@) (192) LR 481 A.181; 4) (1910) .12 Cal. L..J. 3
( (zﬁgax.w;w.xzn. (_)‘( ) 13 el L., 861,
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execute a Will in favour of any of the aforesaid per- - 1922
sons. The fourth clause deals with the property undis- -
posed of at the donee’s death by any such Will and in  singh
that case itis declared that her son will getthe property, piuevar
or hismale descendants, and if there is no son of the Pratap
donee or male descendant of such son then in exis. Nerdn Sabi.
tence, then any other son of the donor or his son and Ross, 1,
in default of such persons, the donor’s elder brother

or his son will get the property but no danghter of the

donee or any of her paternal or maternal relations.

The fifth clause provides for any unmarried daughter

or son’s daughter of the donee, and the last clause
declares that if the donee dies before the donor, the

properties undisposed of by the donee will revert to
him.

« Now as was pointed out in the case of Bhaidas
Shibdas v. Bai Guleb (1) the “malik’ is not a term of
art, that isto say, it does not necessarily define the
quahty of the estate taken but the ownership of what-
ever that estate may be. Absolute ownership imports
at least the right to exclusive and free enjoyment of
the property and free power ol disposition. It is
impossible to hold on the terms of this deed that an
- absolute estate was granted to Mussammat Mulukrani
Kuer; the limitations are inconsistent with free and
full ownership. Reading the deed as a wholeit seems
to me clear that the inteution of the donor was to
provide for the doneeand also for the ultimate devolu-
tion of his property. The grant in effect is the grant
‘of an ordinary Hindu woman’s estate with powers to
sell, or to appoint by deed or Will, to certain specified
persons, and if these powers are not' exercised by the
donee they are éxercised by the donor by this deed in
favour of those persons. It follows that the absence of
any clause restraining the donee from granting a
mukurrari lease does not lead to the conclusion that she
is empowered to grant it ; her powers must he gathered
from the total effect of the conveyance and from the
nature of the estate thereby granted. The argument
of the appellunb involves 1solat1ng a_portion of the deed.

(1) (1921) L B, 48 L. A, '8, % Gal W. N, 139.
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from the rest and than inferring that, because this
power is not expressiy taken away, it is granted. The
argument infringes the rule of construction above
1'eterxed to. In my opinion, therefore, this appeal must
fail and be dismissed with costs,

Couns, J.—1 Agree.

Appeal dismissed.

APPELLATE CIVIL

Bepure Das and Adand, JJ.

SARADA TRASAD THYJ
v
TRIGUNA CLHIARAN RAY. *

Suceession  Aef, 1865 (et X of 1868), scotiun 50— Will—at
tostadion— Wil .su;am{ln/ fenfitlrim Oy the pen u[ i seribe—caveubion
2witnessed by one witness—endarsement of Will by Sub-Registrar stabing
thut execution admitted by testatrie.

Wherve a Will purp(u‘tcd to have been signed by the tu»tntn\
who made her mark “by the pen of the seribe Ram Narayan Ray ”
and it was proved that one of two alleged attesting . witnesses hiad
baen present when the mark of the tostix.tl'ix hm‘l heen eflixed in
har presence by the seribe, and the Will bore an endorsement of the
Sub-Registrar that the testatvixz had admittod exceation of the Will
to lim, the endorsement also being signed by the tu{ntx'm
who again made hor mark “by the pon of Rammarayan Roy”
held, that the Will had been properly attested,

Roymoney Dassee, In the goods of (1), Hurre Sundar T)Pbcn \L
Chunder Kané - Bhattachariee ("), Nitya Gopal Siear v, Nagendra
Vath Mitter Mazumdar (8), Tofaludda Peada v, Mahar Ali Shaha (4:)
and  Amarendra Noth Chatberiee v. Kushi Nath Qhatterjee (8), re
ferred to. oo

* Circuit. Conrt, Cuttack, Appeal from Original Deareo No. & of 1921 from

a decigion of D. T, Kingsford, Bsq., District Judgeof Cuttack, dated the 24th
Jonuary, 1921,

(1) (1876) L L. R 1 Cal. 150, {3) (1886; I, L, R. 11 Cul, 428,
(2) (1881) I L, R. 6 Cul 17, {4) (1688) 1. L. B. 25 Cnl, 78,

(B) (29£0) 1. L, K. 27 Cal. 169,



