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w2 the allegation that her father had purchased the proper-
vty while he was separate from Ram Nath and Bunwari
Pausad Sabn Lall, That suit, however, was hrought after the decree
b e Was in fact obtained by the plaintiffs in this suit against
WU Badri Narain and the decree which was obtained by
Pas . Rajo Kuer’s daughter is dated the 28th June, 1016.
’ The learned Subordinate Judge holds, and I think
rightly, that that was an entirely collusive suit in oxder

“to defeat the title of the plaintiff.

This appeal must be dismissed with costs,
Apawmi, J,—Tagree,
Appeal Dismissed,
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Adverse possession—service tenure, suit for reswmplion of ~ldmite-
lion—terminus a quo,

The mere fack that no servico has beon renderod to the grantor
of a service tenure by the grantce for more than 12 years before
the institution of a suit for resumption by the fornier is vot sufficicut
to shew that the grantee, or transferces from him, huve held the

tenure adversely to the grantor from the time when service was
last rendered.

Komargowde v. Blimajo Keshar (1), approyed,

Keval Kuber v. The Talukdari Settlemnet O teer wnd Gagublor
Abhesangiy Toluldar (2), referved to. L fieer - Giogblui

Appeal by the defendant,

The facts of the case material to this veport are
stated in the judgment of Coutts, J.

¥ Appeal frora Appellate Decree No. 1130 of 1920 ‘l'um {sion
A 1 Apy e . rom a decision of A, 1D,
Tuckey, Esq. Officiating Judicial Commissionor ()F,Chotu Nagpur, dntfed the

18th August, 1920, reversing ' Lala Toval :
10t 12%1]1‘,:2511&“: L?ié%.ewm‘g, a decision of Lala Tnrak Nath of Runchi, dated

(1) (1899) L LR 28 Bom. 602 (2) (IS78.77) L. L. R. 1 Bow, 686,



VOL, 1] PATNA SERIES, 201

Guru Saran Presad, for the appellant.
Kulwani Sahay, for the respondent.

Coumrrs, J.—This appeal arises out of a suit hrought
by Tikait Srinivas Hukum Singh Deo through the
Manager of the Encumbered Es ate for 1'egumntmn
of {oln Karamtoli of village Barpani on the ground
that it is a service tenure, and that the present holder
of the tenure has refused either to render services or
to give up possession of the /ol The suit was dis.
missed by the courtof first instance on two grounds: (7)
that the tenure was not a service tenure and that no
particular service abtached to the tenure, and (2) that
the suit was barred by limitation as the service, if any,
ceased to be performed in 1905 and the right to resume
acerued with the non-performance of service which
was more than 12 years Dheforc the suit was
instituted. On appeal to the learned Judicial Com-
- missioner it was held that the tenure wasa service
tenure, and that although service for the tenure ceased
to be rendered in 1005, the suit was not harred as there
had been no elaim or refusal of service until the year
1915.

It appears that the tenure was granted in the
year 1893 by the father of the plaintiff te two brothers
Sonu Singh and Sukru Singh and the grant was by an
wmalnama which set forth that it was A hereditary
grant on condibion of service, The grant was to con-
tinue as long as the grantees or their heirs were pre-
gent for service every day The finding that the tenure
is a service tenwreis'a finding of fact with which we
cannot interfere in second dppe(Ll and it has not been
suggested by the learned Vakil for the appellant that
we should interfere with this finding. But he contends
that in the year 1905 the character of the tenure chang-
ed and that after that date it was no longer a service
ténure; consequently the suif having been hrought in
1918, it is barred by limitation,

The 'history of the tenure is that it remained in
possession of Sonu Singh and Sukru Singh until tke
years 1906 when it was put up for sale by the manager
of the estate for arvears of rent and was purchased
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hy one Bualaki Singh. Bulaki Singhsold his right to
Bala Padha Senapati who sold it to the defendant in the
year 1015, These sales were in the form of mukarrari
leases, but it is admitted on hoth sides that the transac-
tions were in fact sales. Neither Bulaki nor Bala
Padha Senapati obtained nmmtlon of the tennre which
continued to stand in the names of Sonu and Sukru,
In 1915 the defendant applied for mutation and Sukru
Singh and Sonu &ingh’s son filed a pe stition refusing
0 mndu' service and relinquishing the tenure. On
these facts 1t is contended, as T have alveady said, that
in 1905 when the tenure was sold, it changed its char BYem
ter. The service, as it is alleged, continued to De
rendered by Sonu and Sukru whereas the tenure itsell
free from the service was transferred. It appears that
at the sale for ayrenrs of rent the service was described
as a serviee tenure and it iy so deseribed in the sale
certificate. The character of the tenure was, thevefore,
not changed hy the landlord, and not having I)c(-n cham”~
ed Dy hnn its service character must remain,

For the contention that the character did change
reliance has been placed by the lenrned Vakil for tho
appellant on Keval RKuber vs. The Talukdari Setlle-
ment Officer and Cagublai  Abheangji Tulukdar (1).
That is & case in which rent-free land was granted for
service to one Jiva Karshan, Jiva Karshan had no-
thing to do with the land after the year 1534, and it had
been sold by him and dealt with by various persons; hub
s0 long as Jiva Narshau lived auwd the service was per-
formed the Talukdar from whom the grant was held
had no occasion to require any serviee Jmm the trans-
ferees: Jiva Narshan died in 1853 aml it was held that
ab that time the vight to resume accrued; and as the
suit was brought more than 12 years from that date it
was  harrved h_y Iimitation,  This decision, so far asib
goes, far from assisting the appellant is against him,
Tiecause it would seem o show that the period of limita-
tion hegins not with the date of sale hy the original
fnnnteebut from the date of the death of the omgum.l
grantee when service could no Linger he pcrtormed l)y

(1) (A876.77) 1. L R. ! Bom, 086
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him. In the present case there is no suggestion that 1922

Sonu or Sukru died more than 12 years hefore the 777
institution of the suit, so that so far as this case I8 Salu

concerned, it dovs not assist the appellaut. Tkt
Srinivas

The question, however, remains whether the suif is s
barred on account of the finding that service censed Singh peo.
to be rendered in 1905. The view of the learned .~
Judicial Commissioner is that it isnot baired because o
there was no refusal or claim of service between 1905
and 1915, In supporl of this view he has relied on
Komargowda vs, Bhimaji Keshae (1Y in which case it
was held that the fact that no services were performed
does not in itself make the holding adverse.  To make
the holding adverse there must be a refusal to perform
service or a claim to hold the landsfree of service.

This would appear to be the correct view of the law,
«and In my opinion the appeal has been rightly decided
by the learned Judicial Commissioner.

.I would accordingly dismiss this appeal with
costs, '

Ross, J.--1 agree,

Appeal dismissed.
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Construction of Docrnent—Deed of qilt by Hindu husbund /n favour
of his wife — donee  deseribed as malik—cerfuin  powers of frausfer
expressly granted and certain lomitutions on power of transfer imposed—
nature of estate conferred aupon donee—istamrari mukarrarri lease
granted by donee, validity of. '

# Appeal from Appellate Deerce No. 816 of 1919, from a decision of
Dinanath De, Esqg., Additional Distriet Jndge of Muozailarpur, dated the 25tb
Angust, 1919, reversing a decision of Lala Damodar Prasad, Subovdinate Judge
of Muzaffarpur, datedthe 11th February, 1919. )
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