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it. There was absolutely nothing in the contract to 1922
compel the plaintitl to pay the money into court if the Roghunath
person in whose favour the deposit was to be made Bhug:t
1 1T AR o f o le - VS,
uneqguivocally refused to take the money. - Amiv Bukhsh
Both the appeals must be dismissed and dismissed ey
R . ag, J.
with costs.

AvpaMmi, J.—I agree.
Appeal dismissed,
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Trunsfer of Property det, 1688 {(det IV of 1682), seckivn 52—
Lis pendens, wheiher ductring of, upplies {o involwntery  sale—
snortgaged properly sold for arrears of land-revenace pouding suif on the
nortyage, effeet of—Bengal Land-Revenue Scles Act, 1859 (Act XT of
1859) sections 18 wnd 54,

The doetrine of s pendens ﬂpp]xes both ta voluntary aud
involuntary sales.

Therefore, where, after a mortgagee had obtained & final ‘decree
on his mortg«lge the right, title and iuterest . of the mortgagor was
sold forarrears of land.vevenue, held, that the mol[ﬂaf_ree who had
purchased the property in execution of his decree subsequently to
the sale for arrears of land-revenne was entitled 1o sucoeed in o
suit for possesion against the purchaser at the latter sale,

Har Bankar Prasad Singh v. Shew Gubind Shaw (1), approved.,
The facts of the case material to this report were’
as follows 1=
On the 24th Tebruary, 19¢5, Badri Narain
exeeuted a mortgage bond in favour of Dasai Sahu in
respeot of a 13-annas share in Manopur Gambhir. On
t.he ébth August, 1906, he exeouted a b’ond in favour of

*Appeal from Original Decree No. 84 of 1819, from a decigion of B, Rﬂ]esh
war Pmemd Subordinate Judge of Chapra, dated tho 18th Felruary, 1918,

() (1808) 1. L. R. 26 Cal. 966,
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the same person in respect of a 9-annas 4-pies share in
Manopur Gram, and on the 21st August, 1906, both
the properties were again mortgaged to the same
mortgagee. On the 26th March, 1914, the mortgagee
obtained a preliminary decree on the mortgages and a
final decree was passed on the 27th Febraary, 1915.
On the 4th June, 1915, the residuary share in Mano-
pur Gambhir was sold for arrears of land-revenue and
the right, title and interest of Badri Narain was
purchased at that sale by Mathura Prasad Sahu. On
the 10th February, 1916, Dasai Sahu purchased Mano-
pur Gambhir in execution of his mortgage decree,
Délivery of possession was obtained through the court
on the 28th May, 1917, Having failed to obtain actual .
possession from Mathura Prasad Sahu who claimed
Manopur Gambhir by virtue of the purchase at the
sale for arrears of revenue. Dasai Sahu instituted the
present suit. The suit was decreed.
The defendant appealed to the High Conrt.

Saroshi Charan Mitter and Sambhu Seoran, for the
appellant.

Kulwant Sahai and Hernarain Prased, for the
respondents. ’

Das, J.~~In my opinion the decision of the learned
Subordinate Judge is right and ought to be affirmed.
The facts shortly are as follows:—

In 1913 the present plaintiff instituted a suit, being
suit No. 144 of 1913, against one Badri Nayain on the
foot of three mortgages executed by Badri Narain in
favour of the plaintiff. These three mortgages were
executed on the 24th February, 19: 5, 4th August, 1808,
and 21st August, 1906, respectively, By the first bond a
13-annas share in Manopur Gambhir was mortgaged ; by -
the second bond 9-aunas 4-pies share in Manopur Gram
was mortgaged, and by the third bond both the proper-
ties were mortgaged. On the 26th March, 1914, the .
plaintiffs obtained a preliminary decrec and on the 27th
Fehruary, 1915, they obtained the final decree.

It appears that on the 4th June, 1915, the resi-
duary share in Manopur Gambhir was sold for arrears
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of Government revenue and was purchased by the 192
defendant, It is conceded that by such purchase the . ——
defendant acquired the right, title and interest of the prasaa Sahm
judgment-debtor, that is to say, Badri Narain, On the o
10th February, 1916, Manopur Gambhir was sold in -
execution of the mortgage decree and was purchased by U9
the decree-holder. The plaintiff obtained delivery of
possession on the 28th May, 1917, through court, but

failed to obtain actual possession from the defendant

who claimed title to Manopur Gambhir by virtue of his
purchase at the sale for arrears of Government revenue.

We are in this appeal concerned with the question
whether the plaintiff as the auction-purchaser is en-
titled to recover possession of the property from the.
defendant who purchased the property at the sale for
non-payment of Government revenue.

The first. point that has been urged on behalf of the
appellants is this. That the doctrine of lis pendens does
not apply, and accordingly there is still a right of re-
demption in the defendant. The learned Vakil relicd
for his argument on the express langunage of section 52
of the Transfer of Property Act. That section runs as
follows :

“PDuring the active prosecution in any court having authority
in British India, or established beyond the limits of British India
by the Governor-General in Couneil, of & contentious snit or pro-
ceeding in which any right to immovable property is directly and
specifically in question, the property cannot be transferred or other-
wise dealt with by any party to the suit or proceeding, so as to
affeet the rights of any other party thereto under any decree or
order which may be made therein, except under the authority of
the Counxt, and on such terms as it may impose”.

‘The argument of the learned Vakil is this. That
section 52, by the express language which has been
adopted by the Legislature, only applies to a voluntary
transfer and not to an involuntary transfer such as that
which has taken place in this case and by which the
defendant has acquired title to the property. It may
be conceded that so far as the language of section 52 i8
concerned, it to some extent supports the contention of
the learned Vakil, but baving regard to the numerous
cases which have been-decided on the point, it is plainly
impossible for us to encourage this argument af the
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present day. The authorities are all collected in Dr,
Ghose’s beok on the Transfer of Property Act under
section 52, and thereis a ease to which the learned Sub-
ordinate Judge refers, the case of Iar Sankar Prasad
Singh vs . Shew G’obmd Shawe (1) which is an express
decision against the contention of Mv. Mitter. That
case was argued on one side by Dr. Rash Behary Ghose
and on the other by Me. Saroda Ch. Mitter.  Tf may be
assumed that whatever could be said way st ud, and Mr,
Justice Ghose who delivercd judgment in the case
assumed that the doctrine would apply to an involun-
tary sale. But the k(um «l Vakil says that there is a
distinction between an execution sale and a  sale
for ncn-paymeut uf fovernment  revenue. I oam
unable to appreciate the distinetion.  In my opinion
the view of the learmed Subordinate Juilge on this
point is right and must be aflirmed.  The ncxt argu-
ment is that the deerce which was obtained by the
plaintiff in the suit to which T have alrveady referred
was not a mortgage decree and that there was a right
of redemption in Badri Narain and thuo is still a
a right of redemption in the defendant,  'The decree,
ho“wcr is passed as a mortgage decree end it is
impossiblb to hold now that the deerce which was
passed as a morbgage decree was in  fact not a
mortgage decree, Tt the, coutention of the learned
Valil is this : That the plaintilt brought one suit in res.
pect of three mortguges and that it was incompetent
to the learned Subordinate Judge to- direct all the
properéies to be sold in default of payment by Badrei
Narain of the aggregate sum of money that was due
to the plaintift on all the mortgages, Now if that was
so, I think that the only remedy which was available
to Badri Narain at that stage was to appeal from that
decree to the High Court, but that cdurse was not
adopted hy Budri Narain. The cours was the. only
conrt that could deal with the matter; it did deal with
the matter and in my opinion it cannot be suggested
that the court had no jurisdiction to pass the “decree
which in hwt it did.

(1) (1899) L L.R. 26 C, 966,
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But the facts arve not what they are stated to he Ly
Mr. Mitter. We have looked into the decree which
was passed by the learned Subordinate Judge and it
seems to me that what the learned Subordinate Judge
did in effect was to give the plaintift three decrees on
the foot of three mortgage bonds. The accounts were
all directed to be taken separately; the mortgaged
properties under each hond were specifically mentioned
in the decree, and the learned Subordinate Judge
directed that on default of payment by the mortgagor
of the money due to the mortgagee on the taking of
accounts, the mortgaged properties or a sufficient por-
tion thereof should be sold. T take the decree to mean
that upon default on the part of the mortgagor to pay
the money due in respect of each hond, the properties
covered by that bond would be sold. That seems to me to
be the plain meaning of the decree that was passed by
the learned Subordinate Judge. If that he so, then
the question is at an end and the decision of the
learned Subordinate Judge must be correct,

The only other point is that the property did not
belong to Badri Narain. According to the contention
of the defendant, Badri Narain was one of three
brothers, the other brothers being Thakur Prasad and
Ram Nath and that the property was in fact purchased
by Thakur Prasad. According to Mr. Milter there was
a separation between the three Lrothers and Babu Badri
Narain had no title to mortgage the properties to the
plaintiff. The evidence has bheen dealt with by the
learned Subordinate Judge and though it is quite true
that upon the death of Thakur Prasad his widow Rajo
Kuer was for the time being registered as the owner of
the property In question, “still we canuot altogether
ignore the civil suit which was iustituted by Badri
Narain and Ram Nath against Rajo Kuer nor can we
ignore the consent decree > which was passed by which
Rajo Kuer admitted that the three brothers were joint
and that the property belonged to the three brothers
jointly. But it is urged that there was a subsequent
suit by Rajo Kuer’s dcmghter against Ram Nath and
Badri Narain to recover possessmn of the property on
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Das, J.
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w2 the allegation that her father had purchased the proper-
vty while he was separate from Ram Nath and Bunwari
Pausad Sabn Lall, That suit, however, was hrought after the decree
b e Was in fact obtained by the plaintiffs in this suit against
WU Badri Narain and the decree which was obtained by
Pas . Rajo Kuer’s daughter is dated the 28th June, 1016.
’ The learned Subordinate Judge holds, and I think
rightly, that that was an entirely collusive suit in oxder

“to defeat the title of the plaintiff.

This appeal must be dismissed with costs,
Apawmi, J,—Tagree,
Appeal Dismissed,
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Adverse possession—service tenure, suit for reswmplion of ~ldmite-
lion—terminus a quo,

The mere fack that no servico has beon renderod to the grantor
of a service tenure by the grantce for more than 12 years before
the institution of a suit for resumption by the fornier is vot sufficicut
to shew that the grantee, or transferces from him, huve held the

tenure adversely to the grantor from the time when service was
last rendered.

Komargowde v. Blimajo Keshar (1), approyed,

Keval Kuber v. The Talukdari Settlemnet O teer wnd Gagublor
Abhesangiy Toluldar (2), referved to. L fieer - Giogblui

Appeal by the defendant,

The facts of the case material to this veport are
stated in the judgment of Coutts, J.

¥ Appeal frora Appellate Decree No. 1130 of 1920 ‘l'um {sion
A 1 Apy e . rom a decision of A, 1D,
Tuckey, Esq. Officiating Judicial Commissionor ()F,Chotu Nagpur, dntfed the

18th August, 1920, reversing ' Lala Toval :
10t 12%1]1‘,:2511&“: L?ié%.ewm‘g, a decision of Lala Tnrak Nath of Runchi, dated

(1) (1899) L LR 28 Bom. 602 (2) (IS78.77) L. L. R. 1 Bow, 686,



