
APPELLATE CIVIL»

VOL. I .]  PATNA SERIES. 281

Before Bas and Adavii, J7.

RAGHUNATH BHAGAT
Jamiarj, l l .

A M I R  BAKSH. *

Mortgagf> -  subsequent sale by mortgagor to third person.-considera­
tion for mortgage paid after the sale—date from which mortgage tahes 
effect— Transfer oj Froperty Act, 1882 (Act IV  of 1882), Section 58 (a)̂

A  mortgage is perfected by registration and unless the bond 
provides to the contrary it takes effect from the date of registration 
and not from the date when the oonaiderafcion money is paid.

ICf. Mahhan Lai Marwari v. Hanuma î Buz (1) and Abdul 
Kashin Kadir Batcha Sahim (2), Bd.'}

Therefore, where, after the registration of a mortgage, the 
mortgagor sold the property to a third person by a registered deed, 
and subsequently the mor-tgagee paid the consideration money for 
the mortgage to the mortgagor, JieW, that the mortgagee’s right 
prevailed over that of the vendee.

A  mortgage is a conveyance and not a contract,

Tatia v. Babaji (3), approved.
The facts o£ the case material to this report were as 

follow s;-”
The defendants first party executed a mortgage for 

Bs. 13,000 in favour of the plaintiff on the 3rd May,
191S, and the bond was registered on 5th idewi* On the 
liliidem  ihQ defendants first party sold some of the 
properties covered by the mortage bond to the defendants 
second party. The sal e-deed was presented for registra- 
tion on the 9th May, 1913, but was not in fact registered 
on that date.

*  Appeal from Original Decree ITo. 55  of 1919 from a decision of. B. 
Afetoari Iffityanand Singh, Suljordiriata Judge of Darbhanga, dated th^29tli 
Jifommber, 1918;

( i )  (1917) a  Pat. li, J , 163. (2) I. I-. » •  43 Mad. 22
(ISWj I. L, a. B m , 17&.



1922 The mortgage l ônd provided that out of the con-
Râ hl̂ iaUi sideratioii money foT the mortgage Rs. 4,500 should
'iThugat he paid by the mortgagees to the defendant

Amir Bakiush secoiid parfcy on account of certain bonds executed by 
defendant 1st party in favour of defendants second party 
and that the mortgagor should retain possession of the 
mortgage bond until the consideration money had been 
paid in full. Es, 3,400 was paid to the mortgagor on 
the 6th May, 1913. In the present suit it was alleged that 
defendants 2nd party refused to accept the money when 
tendered by the mortgagee on the same date and it was 
therefore deposited in court on the IGth May, 1913. 
The defendants 2nd party filed objections alleging that 
their debts had been satisfied by virtue of the sale-deed 
of the 9th May, 1913. At their instance the sale-deed 
was compulsorily registered in August 1913. Subse­
quently defendant 1st party instituted a suit against 
defendants second party which was compromised on the 
20th May, 1915. The mortgagees thereupon withdrew 
the money which had been deposited in court and in 
1917 they instituted the present suit on. their mortgage. 
The defendants second party alone contested the suit. The 
trial court passed a decree for 11-s. 3,4(00 only, being the 
amount of the consideration which had been paid to the 
mortgagor. In the event of the decretal amount not 
being paid within two months from the date of the 
decree it was ordered that so much of the mortgaged 
properties as were not covered by the sale-deed should 
be put up for sale and In the event of the price realized 
not being sufficient to discharge the decree the pro­
perties covered by the sale-deed should also be sold.

Defendants second party appealed to the High Court

SttUmi Ahmed (with him Md, Samn Jan)  ̂ for the 
appellants.

Farmeshwar iJayal JBhagwmi 2?rascul  ̂ for the 
respondent.

Das, J.— This appeal arises out of  ̂a suit instituted 
by the plaintiff-respondent to enforce a mortgage bond 
executed by the defendants t o t  party in his favour.
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The material facts are these — 1922
On tlie 3rd of May, 1913, the defendant.  ̂ first party 

executed a bond for Rs. 13,000 in favour of the plaintiff. Bhagat 
This document was registered 011 the 5th May, 191 3. Bakhsh. 
On the 7th May, 1913, some of the properties which -—
had been mortgaged by the defendants first party to the 
plaintiff were sold by the defendants first party 
to the defendants 2nd party who are the 
appellants before us. The deed of sale was pre­
sented for registration on the 9th May, 1913, but It 
appears that it was not in fact registered on that date 
and was compulsorily registered in August, 1913. The 
defendants second party contest the claim of the 
plaintiff and rely upon their document which admittedly 
was executed subsequent to the mortgage upon which 
the plaintiff relies. Their case is that although the 
document was executed on the 3rd of May, 1913, the 
mortgage was not effective until the full consideration 
money had been paid to the defendants first garty, and 
as the full consideration money or any portion thereof 
was not paid by the plaintiff till after the execution of the 
deed of sale in their favour, their deed of sale is entitled 
to priority over the mortgage bond upon which the plain­
tiff relies.

On the question of fact, the learned Subordinate 
Judge has come to the conclusion that a portion of the 
consideration money was undoubtedly paid on the 6th 
of May by the plaintiff to the defendants first party and 
the balance which was payable under the terras of the 
mortgage by the plaintiff to the defendants first party 
was deposited in Court by the plaintiff on the 10th of 
May.

Now Mr. Suit cm Ahmed) on behalf of the appel­
lants, concedes that if the payment was in fact made by 
the plaintiff to the defendants first pnrty on the 6th of 
May as alleged by the plaintiff, then he must fail. But 
he argues before us that the evidence on the point is so 
unsatisfactory that the learned Judge in .the Court below 
should not have accepted it.

Dealing then with ihe question of fact, I  find very 
great difficulty in accepting the finding of the learned,

. §q,bordinate Judge. The document states that Bs. 9^600
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1922 was clue to the defendants second party and Es. 1,201 
Eagltoath due to a judgment-creditor of the mortgagors 

Bhagat namely one Budhan Sahii, and the document provides 
Aiuir'skkhsh these two sums of moneys should be paid to the

—  creditors and then the balance should be paid to the 
mortgagor, and that upon such payment the mortgagor 
should make over the mortgage deed to the plaintiff. 
That is the document.

Now admittedly Budhan Sahu has never been paid 
by the plaintiffs ; admittedly Rs. 9,600 due to the defen­
dants second party was not deposited in Court until 
the 10th of May, but it is urged by the plaintiff that he 
had tendered that amount to the defendants second party 
on the 6th of May and that they refused to accept the 
money. The learned Subordinate Judge has not express­
ed any opinion on the evidence of the plaintiff that 
Us. 9,600 was in fact tendered by the plaintiff to the 
defendants second party on the 6th of May. The evi­
dence is conflicting on this point and it is difficult to say 
whether or not the tender was in fact made on the 6th 
of May. It seems to me that the point should have 
been established by the plaintiff beyond any doubt by 
the production of his account books. The plaintiff is a 
money-lender and is presumably in possession of account 
books. If as a matter of fact the plaintiff paid to the 
defendants first party the money which he says he paid 
to them on the 6th of May, then the production of the 
account books would have settled the question ; but the 
account books have not been produced in the case and 
in their absence it is difficult to accept the finding of the 
learned Subordinate Judge that the money was in fact 
paid by. the plaintiff to the defendants first party on the 
6th of May.

I will then assume that this money was not paid to 
the defendants, first party by the plaintiff till after the 
actual conveyance in favour of the defendants second 
party, that is to say, it was not paid till the 10th of May. 
The question which I have now to consider is whether it 
makes any difference to the rights of the parties that 
the money was in fact not paid to the mortgagor till 
after the conveyance of the property by the mortgagor
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to the defendants second party. In my opinion it does 1022
not. The mortgage was executed on the 3rd of May,
1913, and though it may be that the consideration money Bhagat

was not paid, to the mortgagor till the 10th May, still Ami/Bakhsk 
upon payment to the mortgagor, whenever it may have —
taken place, the mortgage must have becomes effective 
on and from the 3rd of May, 1913. The very definition 
of mortgage in the Transfer of Property Act supports 
the contention of the learned Vakil who has argued 
this appeal on behalf of the plaintilf. The definition 
of a mortgage is the transfer of an interest in specific 
immovable properties for the purpose of securing the 
payment of money advanced or to be advanced by way 
of loan, an existing or future debt, or the performance 
of an engagement which may give rise to a pecuniary 
liability. The document itself shows that the money 
was to be paid on a future date. The parties contracted 
on the basis that the money was to be paid at a future 
date. The argument that the mortgage does not be­
come effective until the money is actually paid, loses 
sight of the fact that a mortgage is a conveyance and not 
a contract. That distinction was pointed out by Earran,
0. J.j in Tatia vs. Bahaji (I). That learned Judge said as 
follows in the course of his judgment in that case 
“ I am not, however, as at present advised, prepared to 
assent to the .train of thought which puts conveyances 
of lands in the Moffussil perfected by possession or re­
gistration, where the consideration expressed in the 
conveyance to have been paid has not in fact been paid, 
in the same category as contracts void for want of con­
sideration. The radical distinction between a perfected 
conveyance and a contract does not seem to me to have 
been sufficiently borne in mind throughout the judg­
ment” . In this case there is no doubt that the mort­
gage became perfected by registration and the only q[ues- 
tion between the parties is whether the consideration 
money was paid on the 6th of May as is alleged by the 
plaintiff, or on the 10th of May as is alleged by the de­
fendants second party. I  am of opinion that if there is 
nothing in the mortgage deeft to suggest that the
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1022 mortgage was not to become effective until the coiisi-
Ragĥ ti.atii moiiey was paid, the mortgage deed became
'liiuigab operative as from the date of the execution of the

Ana/itikhBh mortgage.
This brings me to the argument of Mr. Sultan

' J^med tlmt the document in fact shows that the mort­
gage was not to become etfeetive until the payment of 
the consideration money. He draws my attention to a
passage in the mortgage which provides that the mort­
gagor undertook to make over the mortgage deed to the 
mortgagee upon the payment of the full consideration 
money. In my opinion this provision does not amount 
to a contract between the parties that the mortgage is 
not to take effect until the payment of the consideration 
money, and my ground is, that the document itself says 
as follows ;—

“ In secairity and satiafnofcioii of tho said loiui, principal with 
interesb, I have mortgao'ed and ])ypofcliecated tho eniiiro aud wholo 
8 annas pokkta, t/fc.”

In other words the mortgage and hypothecation 
was complete as and from the date of the execution of 
the mortgage bond, but for his own protection the mort­
gagor provided that the mortgage bond was not to be 
made over to the mortga;gee until the payment of the 
full consideration money. In my opinion then there is 
nothing in the contract which establishes that the title 
was not to pass to the mortgagee as and from the date 
of the execution of the mortgage ])ond : that l)eing so, 
the mortgage was clearly prior in date to the deed of 
sale,

I must, therefore, affirm the decree passed by the 
learned Subordinate Judge though not on the grounds 
stated by him. So far as the oroSvS appeal is concerned.
I smof ophiion that the view o! the leanied Subordinate 
Judge is correct and must l)e aflirnied, It may he 
that a tender was made by the plaintiif to the defendants 
second party on the 6th of May but if the plaintiff’s 
case is to he believed the defendants second party un­
equivocally refused to accept the money; if that he sô  
then there was no obligation on the part of the plain* 
tiff to deposit the money in court. He should have- 
offered to pay the money to the mortgagor it he wanted
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it. There was absolutely nothing in the contract to 1&22
compel the plaintiff to pay the money into eourt if the
person in whose favour the deposit: was to be made BhagH
m\eq\iivocally refused to take the money.

Both the appeals must be dismissed and dismissed —
t , ^  Das, J.with costs.

An AMI j J .~ I  agree.
Appeal dismmed.
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Bi’fure Das and Adami,JJ.

M.ATHTJEA PRASAD SAHU 

DASAI SAHU«=

1922

Jannary, 15

Trunajer 0/  Frope,rhj Act, 1882 {Avl IV  of 1882), sccHou B2—  
Lis pendeiiK. 'ivlu‘ih.er duclTine of, apjMes fo hivohmkiry sale—  
vuMyatjp.d prQ-perlif sojd for arrears uf iand-reven%e pmding suit on the 
mortgage  ̂ (\(p'Ct of— Bê i.gal Land-l{evemie Sfties Ac-U 1859 {Act X I  of 
1S59) fiedions 13 and 64,

T b e  docti’ino of lis pendens applies both to volm itai'y and  
in volu n tary sales.

Therefore, where, after a mortgagee had obtained a final decree 
on his mortgage, the right, title and interest of the mortgagor was 
sold for arrears of land-rcvcniie, that tbe mortgagee •who had 
purchased the property in execution of his decree subsequently to 
the sale for arrears of land-revenue was entitled io succeed in a 
suit for possesion against the purchaser at the latter sale.

Har Sanhar Prasad Singh v. Shew Gubind Shaio (\),  approved.

The facts of the case material to this report were 
as follows

On the 24th February, 19C'5, Badri Karain 
executed a mortgage bond in favour of Dasai Sahu in 
respeofc of a 13-annas share in Manopur Gambhir. On 
the dith Augusts 1906, he execute^d a bond in fayour of

*Appeal from Original Decree Fo. 6i of 19l9, from a doeision of B. Efijesii.' 
war Praead, &u]bordjHate J o f  Cliapra, dated tho 18th Folruary, 1919f.

(1) (18S&) 1. t .  E. 26 Cal. 9«6.


