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APPELLATE CIVIL.

Before Das end Adami, JJ.

RAGHUNATH BHAGAT
Vs
AMIR BAKSH. *

Mortgage — subsequent sale by mortgagor to ihivd person- -considera-
tion for mortgage paid after the sale —date from which mortgage takes
effect— Transfer of Property Act, 1882 (Act IV of 1882), Section 58 (a),

A mortgage is perfected by registration and unless the bond
provides to the contrary it takes effect from the date of registration
and not from the date when the oonsideration money is pmd

{Cf. Makhan Lal Marwari v. Hanuwman Buzx (1) and Abdul
Hushin~ Kadyr Batcha Sahmn (), Ed.]

Therefore, where, after the ‘registration of o mortgage, the
mortgagor sold the property to a third person by a registered deed,
" and subsequently the mortgagee paid the consideration money for
the mortgage to the mortgagor, - Zeld, that the mortgagee’s right
prevailed over that of the vendee.

A mortgage i8 a conveyance and not a contract.

Zatia v. Babaji (3), approved,

The facts of the case material to thls report were as
follows :—

The defendants first party executed a mortgage for
Rs. 18,000 in favour of the plaintiff on the 8rd May,
1913, and the bond was registered on 5th idem. Onthe
7th idem the defendants first party sold some of the
properties covered by the mortage bond to the defendants
second party. The sale-deed was presented for registra-
tion on the 9th May, 1918, but was not in fact registered
on that date

1922

January, 11

< Appeal from Orngmal Decree No. 55 of 1919 from a decision of B. -
Akhouri ' Nityanand Singh, Subordinate Judge of Darbhangs, dated  the 20th

November, 1918,
() (i) 2P, L0163, (3) (1919) L L. B. 42 Mad. 22
(8) (1898) L'L, R. Bom, 176,
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1022 The mortgage hond provided that out of the con-

Rastinain Sideration money for the mortgage Rs. 4,500 should

Bhugat  he paid by the mortgagees to the defendant

Awie Toen Second parby on account of cerfain bonds executed by

defendant 1st party in favourof defendants second party

and that the mortgagor should retain possession of the

mortgage bond until the consideration money had been

paid in full. Rs. 3,400 was paid to the mortgagor on

the 6th May, 1913. In the present suit it was alleged that

defendants 2nd party refused to accept the money when

tendered by the mortgagee on the same dateand it was

therefore deposited in court on the 1Gth May, 1913,

The defendants 2ud party filed objections alleging that

their debts had been satisfied by virtue of the sale-deed

of the Oth May, 1913. At their instance the sale-deed

was compulsorily registered in August 1913. Subse-

quently defendant 1st party insfituted a suit against

defendants second party which was compromised on the

20th May, 1915. The mortgagees thereupon withdrew

the money which had been deposited in cowrt and in

1017 they instituted the present suit on their mortgage.

The defendants second party alone contested the suit, The

trial court passed a decree for Rs. 3,400 only, being the

amount of the consideration which had been paid to the

mortgagor. In the event of the deecretal amount not

being paid within two months from the date of the

decree it was ordered that so much of the mortgaged

properties as were not covered hy the sale-deed should

be put up for sale and in the event of the price realized

not being sufficient to discharge the decree the pro-
perties covered by the sale-deed should also be sold.

Defendants second party appealed to the High Court

Sultan dhmed (with him Md. Hasan Jan), for the
appellants,
L4

Parmeshwar Dayal and  Bhagwan Prasad, for the
respondent.

Das, J—This appeal arvises out of 'a suit instituted
by the plaintiff-respondent to enforce a mortgage bond
executed by the defendants first party in his favour,
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The material facts are these — o

On the 3rd of May, 1918, the defendants first party
executed a bond for Rs. 13,000 in favour of the plaintiff.
This document was vegistered on the 5th May, 1913
On the 7th May, 1918, some of the properties which
had been mortgaged by the defendants first party to the
plaintiff were sold by the defendants first party
to the defendants 2nd party who are the
appellants hbefore us. The deed of sale was pre-
sented for registration on the 9th May, 1918, but it
appears that it was not in fact registered on that date
and was compulsorily registered in August, 1913. The
defendants second party contest the claim of the
plaintiff and rely apon their document which admittedly
was executed subsequent to the mortgage upon which
the plaintift relies. Their case is that although the
document was executed on the 3rd of May, 1918, the
mortgage was not effective until the full consideration
money had been paid to the defendants first party, and
as the full consideration money or any portion thereof
was not paid by the plaintitt till after the execution of the
deed of sale in their favour, their deed of sale is entitled
to priority over the mort@awe bond upon which the plain.
tiff relies.

On the question of fact, the learned Subordinate
Judge has come to the conclusion thata portion of the
consideration money was undoubtedly paid o the 6th
of May by the plaintiff to the defendants fivst party and
the balance which was payable under the terms of the
mortgags by the plaintiff to the defendants first party
was deposited in Court by the plaintiff on the 10th of
May.

1922

Raghuuath
Bhagat

vE.
* Amir Bakhsh,

Dasg, J.

Now Mr, Sultan Ahmed, on hehalf of the appel-

lants, concedes that if the payment was iu fact made by
the plaintiff to the defendants first party on the Gth of
May as alleged hy the plaintiff, then he must fail. But
he argues before us that the evidence on the point is so
unsatlsfactory that the learned Judge in the Court below
should not have accepted it. ;

Dealing then with the quesmon of fact, I find very.
great dlfﬁculty in accepting the finding of ‘the Iear
.Bubordinate Judge. - The document statos that Rs: 9
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was due to the defendants second party and Rs. 1,201
was due to a judgment-creditor of the wmortgagors
namely one Budhan Sahu, and the document provides
that these two sums of moneys should be paid to the
creditors and then the balance should be paid to the
mortgagor, and that upon such payment the mortgagor
should make over the mortgage deed to the plaintiff,
That is the document.

Now admittedly Budhan Sahu has never been paid
by the plaintiffs ; admittedly Rs. 9,600 due to the defen-
dants second party was not deposited in Court until
the 10th of May, but it is urged by the plaintiff that he
had tendered that amount to the defendants second party
on the 6th of May and that they refused to accept the
money. The learned Subordinate Judge has not expresse
ed any opinion on the evidence of the plaintiff that
Rs. 9,600 was in fact tendered by the plaintiff to the
defendants second party on the 6th of May. "The evi-
dence is conflicting on this point and it is difficult to say
whether or not the tender was in fact made on the 6th
of May. It seems to me that the point should have
heen established by the plaintiff beyond any doubt by
the production of his account hooks. The plaintiff is a
money-lender and is presumably in possession of account
books. 1If as a matter of fact the plaintiff paid to the
defendants first party the money which he says he paid
to them on the 6th of May, then the production of the
account books would have settled the question ; but the
account hooks have not been produced in the case and
in their absence it is difficult to accept the finding of the
learned Subordinate Judge that the money was in fact
paid by the plaintiff to the defendants first party on the
6th of May.

I will then agsume that this money was not paid to
the defendants first party by the plaintiff till after the
actual conveyance in favour of the defendants second
party, that is to say, it was not paid till the 10th of May.
The question which I have now to consideris whether it
makes any difference to the rights of the parties that
the money was in fact not paid to the mortgagor till
after the conveyance of the property by the mortgago::
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to the defendants second party. Tumy opinion it does
not. The mortgage was executed on the 8rd of May,
1913, and though it may be that the consideration money
was not paid to the mortgagor till the 10th May, still
upon payment to the mortgagor, whenever it may have
taken place, the mortgage must have becomse effective
on and from the 3rd of May, 1913. The very definition
of mortgage in the Transfer of Property Act supports
the contention of the learned Vakil who has argued
this appeal on behalf of the plaintiff. The definition
of a mortgage is the transfer of an interest in specific
immovable properties for the purpose of securing the
payment of money advanced or to be advanced by way
of loan, an existing or future debt, or the performance
of an engagement which may give rise to a pecuniary
liability. The document itself shows that the money
was to be paid on a future date. The parties contracted
on the basis that the money was to be paid at a future
date. The argument that the mortgage does mot be-
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Dag, J.

come effective. until the money is actually paid, loses

sight of the fact that a mortgage is a conveyance and not
a contract. That distinction was pointed out by Farran,
C. J.,in Tatia vs. Babaji (1). Thatlearned Judgesaid as
follows in the course of his judgment in that case :—
“I am not, however, as at present advised, prepared to
assent to the train of thought which pute conveyances
of lands in the Moffussil perfected by possession or re-
-gistration, where the consideration expressed in the
conveyance to have been paid has not in fact been paid,
in the same category as contracts void for want of con-
sideration. The radical distinction between a perfected
conveyance and a contract does not seem to me to have
been sufficiently borne in mind throughout the judg-
ment”. In this case there is no doubt that the mort-
gage became perfected by registration and the only ques-
tion between the parties is whether the consideration
money was paid on the 6th of May as is alleged by - the
plaintiff, or on the 10th of May as is alleged hy the de-~
fendants second party. I am of opinion that if there is
nothing in the mortgage deed to suggest that the

(1) (1598) 1_. L. B. 23 Bom.l?ﬁ.- ,
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mortgage was not to become effective until the consi-
deration money was paid, the mortgage deed became
operative as from the date of the execution of the
mortgage.

This brings me to the argument of Mr. Suitan
Ahmed that the document in fact shows that the mort-
gage was not to hecome effective nntil the payment of
the consideration money. He draws my attention to a
passage in the mortgage which provides that the mout.
gagor undertook to malke over the mortgage deed to the
mortgagee upon the payment of the full consideration
money. In my opinion this provision does not amount
to a contract between the parties that the mortgage is
not to take effect until the payment of the consideration
money, and my gronnd is, that the document itself says
as follows :—

“In gecurity and satisfaction of the said Joan, prineipal with
interest, I have mortgaged and hypotheeated the entive and whole
8 aunas pokhia, efe.” ‘

In other words the mortgage and hypothecation
was eomplete as and from the date of the execution of
the mortgage bond, but for his own protection the mort.
gagor provided that the mortgage hond was not to De
made over to the mortgagee until the payment of the
full consideration money. Tnmy opinion then there is
nothing in the contract which establishes that the title
was not to pass to the mortgagee as and from the date
of the execution of the mortgage hond : that heing so,
the mortgage was clearly prior in date to the deed of
sale,

T must, thercfore, affirm the decreo passed by the
learned Subordinate Judge though not on the grounds
stated by him. So far as the cross appenl is concerned.
I amof opinion that the view of the learned Subordinate
Judge is correct and must be affivmed, Tt may be
that a tender was made by the plaintiff to the defendants
second party on the Gth of May but if the plaintiff’s
case is to be believed the defendants second party un-
equivocally refused toaccept the money : if that be so,
then there was no obligation on the part of the plain-
tiff to deposit the money in court. Ile should have-
offered to pay the money to the mortgagor if he wanted
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it. There was absolutely nothing in the contract to 1922
compel the plaintitl to pay the money into court if the Roghunath
person in whose favour the deposit was to be made Bhug:t
1 1T AR o f o le - VS,
uneqguivocally refused to take the money. - Amiv Bukhsh
Both the appeals must be dismissed and dismissed ey
R . ag, J.
with costs.

AvpaMmi, J.—I agree.
Appeal dismissed,

APPELLATE CIVIL

Befure Das and  Adami, JJ.
MATHURA PRASAD SAHU
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.
DASAT SAHU*

Trunsfer of Property det, 1688 {(det IV of 1682), seckivn 52—
Lis pendens, wheiher ductring of, upplies {o involwntery  sale—
snortgaged properly sold for arrears of land-revenace pouding suif on the
nortyage, effeet of—Bengal Land-Revenue Scles Act, 1859 (Act XT of
1859) sections 18 wnd 54,

The doetrine of s pendens ﬂpp]xes both ta voluntary aud
involuntary sales.

Therefore, where, after a mortgagee had obtained & final ‘decree
on his mortg«lge the right, title and iuterest . of the mortgagor was
sold forarrears of land.vevenue, held, that the mol[ﬂaf_ree who had
purchased the property in execution of his decree subsequently to
the sale for arrears of land-revenne was entitled 1o sucoeed in o
suit for possesion against the purchaser at the latter sale,

Har Bankar Prasad Singh v. Shew Gubind Shaw (1), approved.,
The facts of the case material to this report were’
as follows 1=
On the 24th Tebruary, 19¢5, Badri Narain
exeeuted a mortgage bond in favour of Dasai Sahu in
respeot of a 13-annas share in Manopur Gambhir. On
t.he ébth August, 1906, he exeouted a b’ond in favour of

*Appeal from Original Decree No. 84 of 1819, from a decigion of B, Rﬂ]esh
war Pmemd Subordinate Judge of Chapra, dated tho 18th Felruary, 1918,

() (1808) 1. L. R. 26 Cal. 966,



