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1922 • All that I can say is that this reasoning does not
ohota convince me at all. If this reasoning be correct, then it

Nagpm' miglit be said fchat whenever a person is in need of money,
4?rcIcSu the creditor is in a position to dominate the will of the

debtor. A case under section 16 is not made out by the.
va. finding arrived at by the learned Subordinate Judge in

Bax Kai. t h l s  CaSO.

J. j  would allow the appeal, modify the decree passed
by the learned Subordinate Judge and allow interest at 
1.2 fer  Gent, with yearly rests.

The mortgage decree must be drawn up by the 
office in accordance with this decision. Period of grace
3 months from the date of this decree.

The appellant Bank is enlitled to the costvs of this 
appeal.

Adami, J.—I agree.
Appeal allowed.

/iPPELLATECiyiL

Before Das anil Adatnt, JJ.

1922 

J aiiuary, 9,

DBBI L A L  S A H

V.

F A K D  K I S H O R E  GIR. *

Ei/mhi I^ai(r--M,itaks]iara— /rtm'iY?/— mortgaije by karta io 
me,ot marriage e-xfenses of vuilc. mcrnbor of the family, whcbher binds 
the members.

A debt incurred by the Jmrta of a joint Hindu family for the 
\ purpose of meeting the maiTxnge esponsa^ of a male membGr of the 
family is hinding on the merahera of the family

, GovindaaraztUu Narasimhmn v. Devamlhotla Vcnkaianarasaim 
(1), noi followed.

bheikli Ahiima Hussaui, bubordmate Jinlgr? of Muzafferpur, dated the 28fch 
N ovembor, 1919. *

(1) (1904) L L. R. 27 Mud, 206.



0 . Gopalkrislinam Razu v. 8. Venhatauarasa Bazii (1), BhagiratJn iS22 
V. JohJm Barn Uppadhai (2) and Sunda'rhai Jccrap Dagdu Perdeslii 
V. SJiivanarayana Bidkarna (3), follow ed.

The facts of the case material to tliis report were 
as follows:—

On the 1st August, 1902, a mortgage for Hs, 7,900 
was executed in favour of the plaintiffs by Bholanath, 
the JcarHa of a joint family, and two of his sons Nand 
kishore and JBii Gir. The bond recited that Es 7,600 
was due to two persons on previous registered bonds of 
1893, 1896, and 1898 and unregistered bonds of 1897 
and 1898, and that Rs, 300 was rec[uired for house- 
hold expenses. On the 15th September, 1902, the 
same three persons executed another mortga^-e for 
Bs. 989 in favour of the plaintiffs, the bond reciting 
that Rs. 983 was due to the same previous mortgagees.
On the 10th of August, 190J-, Bholanath alone executed 
a mortgage for Rs. 1,141 in favour of the plaintiffs. It 
recited that Rs. 859-1-3 was due to the plaintiffs on 
three simple bonds executed by Bholanath in 1311 P., 
and that Rs. 282 was required for the purchase of a 
plough, bullocks and other accessories for agricultural 
purposes. On the 6th April, 1 06, Bholanath, Nand- 
kishore and Bir Gir executed a further mortgage for 
Rs. 925 in favour of the plaintiffs. The bond recited 
that the money was required to meet the marriage ex
penses of a son and daughter of Bholanath. The same 
three persons executed a fifth mortgage in favour of 
the plaintiffs on the 7th April, 1906. The bond recited 
that the money was necessary in order to enable the 
mortgagors to pay certain creditors of Bholanath.

The plaintiffs instituted the present suit on the 
five bonds and impleaded all the sons and grandsons of 
Bholanath the last named having died before the 
institution of the suit. The trial court held that marriage 
was not a legal necessity and that therefore none of 
the defendants were liable on the bond of 1906 and that 
only the shares of Bholanath, JSTandkishore and Bir Gir 
were liable on the other bonds.
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1922 The plaintiffs appealed to the High Court.
DeMLai Sah P Jai/aswal (wlfch Mm Janak Kiskore)^ for the
NandKistore appellantsThls it̂  a suit on five mortgages, executed 

by the kariu who is now dead, and his two sons. They 
are questioned by sons and grandsons of the karta, 
Most of the dehts are antecedent. This point has not 
been considered by the Subordinate Judge. He finds 
consideration proved in each case. The mortgage decree 
against the executants only is worthless on the autho
rity of the Privy Council Sahu Ram Ch mdrn, v. Bkwp 
Singh (1). Marriage is declared to be a luxury by the 
learned Judge. Refers to evidence on legal necessity,

Abani Hhtisan Mookherji, Lachmi Kant Jha. and 
H, T?. Sinha, for the respondents :— Marriage of a male 
member is not a necessity. Gomndaaraziilu NarcmmJumh 
V. 3emrahhotla VenMakarasayyci {2) and Sundan 
Ammcil V. Suhramania Ayyar 3 1 referred to.

Jayasival:— Govindaarazmlu Naramnihamv. JDeva- 
rabliotla I' enkcUanarasayya (2) has been overruled 
by a S'ull Be^ch, [ 8ee G. Oopalakhrishnam Mazii v. S. 
Venkakhnarasa Ham (4.*)], Sundari Ammal ■ v. Sidmi- 
mcmin Ayyar (31 ia bad law. &midaraJ)ad Jmaji Dagdu 
FardesJd v. Shimumi'ya/iia Hidkarrm Bha(/iratJd
V. Johlm Earn Vpadliala {6)5 referred to.

Das, J.—This was a suit by the appellants to enforce 
five mortgage bonds executed by Bholanath, the ka> ta of 
the joint family a and by Nandkishore and Bir Gir his 
sona. One of these bonds, namely, the boud, dated the 
10th August, ' 904.., was executed only by Bholanath, 
but it appears from the subsequent l)ond, dated the 6th 
April, 1. 06, that Nandkishore and Bir Gir accepted the 
bond of the 10th August, 1904, as l)inding on them.

The learned Subordinate Jud^e found that the 
consideration money was advanced by the mortgageCvS to 
the mortgagors, But taking the view that there was no 
legal necessity in respect of the advances made by the 
plaintiffs to the defendants, he has given a mortgage

(I) (1917) I L R. 39  All, 487 (4) (I9U ) I. L. R. 37 Mad. 278.
l2) (5904) I. L .R . 27 Mad. 206. .0) (1908) I. L .R . 82 Bom. 81.
(3) (190S; I. L. R. 26 Mad. 506, (6) (1910) 1. L. R. 32 All. ,676.
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decree to the plaintilffs to the extent of the shares of 1022
Bholanath, Nandkishorej and Bir Gir in the properties : cebilirsah
he has dismissed the suit as against those members of v.
the family who were not parties to the mortgage bonds,

On the facts, as found by the learned Subordinate dTsTj. 
Judge, the decree was far too favourable to the plain
tiffs. He found that there was no legal necessity in res
pect of the bonds, and yet he gave the plaintiffs a 
mortgage decree to the extent of the shares of the 
executants of the mortgage bonds in the properties. 
Apparently the learned Subordinate Judge was not 
aware of the celebrated decision of the Judicial Com
mittee in the case of Sahii fiam. Chandra  vs. Bhu'p 
Singh (1). That case establishes the proposition that 
where a mortgage is granted by one coparcener on his 
own account over the joint family properties, it is 
invalid ; the estate is wholly unaffected by it and its 
entiretastands free of it. But it has been urged on 
behalf If the plaintiffs-appellants that the decision of 
the learned Subordinate Judge on the question of 
legal necessity is erroneous. Mr. Jayaswal, indeed, 
argues that most of these bonds are binding upon the 
entire joint family on the doctrine of antecedent debt 
which was recognised and affirmed by the Judicial 
Committee in the case to which I have already referred.
It is necessary therefore to consider the evidence which 
has been adduced by the plaintiffs in regard to the 
different bonds which were executed in their favour.

The first of these bonds is dated the 1st August, 
ly( 2. That was a bond for Us 7,900 and was execut
ed by Bholanath, andkishore, and Bir Gir. The 
document recites that lis 7,600 was diie by the execu
tants to Go pal Sahu and Motilal Sahu on previous 
registered bonds, dated the 13th December, 1893, 24<th 
May, 1896, 28th June, 1898, and unregistered ..bonds, 
dated the 25th March, 1898, and 2:̂ nd September, 1897.
All these bonds have been produced in the case and Mr.
Abani Bhusati Mukerji does not dispute that money 
was in fact due to Gopal Sahu and Motilal Sahu on
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1922 the foot of these bonds. If that be so there was clearly
a debt due by Bholanath to Gopal Saha and Motilal

Dei)i a ''''‘ gallIX on the date of the execution of the bond, Ba;. 1.
NandKisiiore jji Opinion lls, 7,600 was clearly an antecedent 

debt and was binding upon the family. The bond 
Das, J. further recites that lls. 300 was paid in cash to the

executants for household ■■ expenses. The evidence 
establishes that enquiry was raade on ])ohalf of the 
plaintiffs a-̂  to the necessity for this sum of money and 
that upon enquiry it was found that the necessity was 
a real necessity. There is no reason to doubt that 
Bs. 300 war' in fact required ])y the executants for 
household expenses. In my opinion the bond, dated 
the 1st August, 1902, is binding' upon the entire joint 
family.

I now come to the bond, dated the 25th Septeniljer,
1902, /i'.'K. 2. This bond was again executed by Bhola- 
nathj Nai'idldshore, and Eir Gir. The bond recites that 
the money was required in order to pay off Gopal Sahu 
and Motilal Sahu. There is no dispute that money was 
in fact due to Gopal Sahu -‘̂ nd Motilal Sahu on the 
date of the execution of this bond. If that; be so, theti 
Ils, 983 out of Ks. 989 which was borrowed on the 
25th September, 1902, constituted an antecedent debt. 
So far as 11s. 6 is concerned it is a very small sum of 
money and may be left out of account. In my opinion 
the bond, dated the 25th KSeptember, 1902, is binding 
upon the joint family.

Now the third bond is dated the 10th August, 1904̂  
and has been marked Ex. 8 in the case, This'bond was 
executed by Bholanath alone, the bond recites that 
E)S. 869“1"3 was due to the plaintiffs on the foot of 
three simple bonds which had been executed 1)y Bhola- 
nath in favour of the plaintiffs. These three simple 
bonds^are, dated the 6th AgJicm, 1811, 28th Smoan, 131.1, 
and 15th Jeth, 1311. A l l  these documents have been 
produced in the c<ise and the sum of Es. 359-1-8 un
doubtedly constituted an antecedent debt. As regards 
the balaxice the evidence is that Ks. 282 was required 
to buy a plough bullock and other accessories for 
agricultural purposes. The evidence as to the enquiry
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conducted by the plaintiifs in my opinion is sufFicient io‘̂ 2 
to esfcal)lisli the debt as against the joint family. DebiTiu sah

The fourth bond is dated the Gfch April, 1906, NaiuiKishore 
and has been marked as Mx. 4 in the case. This bond ^
was executed by Bholanath, Nand Kishore, and BiiiGir. Das, j.
The document recites that Its 925 was necessary for the 
marriage expenses of a son and a daughter of Bhola
nath Gir. The evidence on this point establishes that 
one Shewjas Singh on behalf of the plaintiffs went to 
the defendants’ house to make an enquiry and he found 
that the money was req^uired for certain marriage 
ceremonies in the family. Shewjas Singh has given 
evidence in the case and he says that he enquired from 
several people in the village about the necessity. The 
money was borrowed for marriage of one of the defen
dants and his sister. This evidence receives strong 
corroboration from the evidence of Mahabir Puri who 
was examined on behalf of the defendants. He says 
that the barat came from Bhagvanpur 12 years ago and 
that Bhola’s daughter was married there. Now this 
witness was giving evidence in 1918. This supports the 
case of the plaintiffs that there was a marriage in the 
family of the defendants in 1906.

The learned Subordinate Judge'’ apparently does 
not disbelieve the ease of the plaintiffs that Rs. 925 was 
required for the marriage expenses in the family, but 
he has come to the conclusion that marriage being a 
luxury and not a necessity, the debt did not bind the 
joint family properties. Now the authorities on this 
point are all one way. U is quite true that some of 
the earlier decisions in the Madras High Court took 
the view that the marriage of any of the sons by the 
father is not according to Hindu Law a family purpose 
because there is no moral or religious obligation on 
either the father or the coparcener to bring about the 

, marriage; see the case of Govindmmmki Narasumham 
v. Devarabhotla Venkaimtarasayya (1). But this case 
has been overruled by a Full Bench decision of the 
Madras High Court in 0 . GopalahhrisJmam Ram Y, iS.

enJcatmarasa Bazu (2). In that case the Madras High
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1922 Court held that “ marriage is obligatory on Hindus who 
’Debilli'Sail desire to adopt the life of fi perpetual Brahma-

oha.ri or of a SanayaM and dehts reasonably incurrerl 
for the marriage of a twice-born Hindu male are bind-

—  ing on the joint family properties.” The same view 
Das, j, adopted both in Bombay and in Allahabad [see

the case of Bhagirathi v. JukJm Iiam. Up<Hlhaia (l'  ̂ »nd 
Siinderhai Jioaji Dagdii Pardenhi Shivanarayana 
(2 ‘. The decision of the Bombay High Court a very 
careful one and was arrived at on a critical study of the 
text on the subject. I am, of opinion that the view oi the 
learned Subordinate Judge is entirely erroneous and 
ought to be overruled.

It follows therefore that the bond dated the 0th 
April, 1906, is bioding upon the joint family pppertics.

The last ])ond is dated the 7th April, 190(j, an.d was 
executed by Bholanatli, Nandkishore, and Eir Gir The 
document recites that the money was necessary in order 
to enable them to pay olf prior debts incurred l)y 
Hholanath to certain other creditors '̂ fi'here was there
fore an antecedent debt l)inding on Bholanath on the 
7th April, 1906. This bond accordingly binds the joint 
family properties.

I must allow, the appeal, modify the decree passed 
by the learned Subordinate Judge and give the plaintiifa 
a mortgage decree in terms of the pniyers in the 
plaint. The period of redemption is three months from 
the date of this judgment. . The plaintiffs are entitled 
to their costs in this court as well as in the court 
below.

AdamIj J.— I agree,
J p p ea l  allowed.
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