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motive for coming to the agreement was that prose-
cution may mnot be launched in the case, but as
Mr. Justice Chapman says “the distinction between
the motive for coming to an agreement and the actual
consideration for the agreement must be kept care-
fully in view.”

On a careful consideration of the matter, I am
unable to distinguish - this case from the case upon
which the respondents rely.

I must dismiss this appeal with costs.
Apamr, J.—1I agree.
Apreal dismissed,
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Where the plaintiffs were vecorded as rafe-fankidars in the
Provineial Settlement records and as tankidars in the records of the
Revisional Settlement, Lield, that the entry in the Provineial Settle-
ment records was snflicient to rebut the presumption avising from
the entry in the records of the Revisional Settlement inasmuch
as there was no procedure by which the statns of the plaintiffs
could have heen changed from that of refa-tankidars to that of
tanladars in the interval between the two settlements,
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Although, under-raiyaés may, by custom, acquire certain pri-
vileges which are possessed by occupancy razyals they eannot acquire
the status of rasyats, and, therefore, the mere fact that they have
been recorded as occupancy raiyats in the Revisional Settlement
does not confer that status upon them,

Semble, that an under-radyat can by custom acguire a privilege
rendering him not liable to ejectment merely on notice to quit
under section 57 of the Orissa Tenancy Act, 1913,

Rafa-tankidars are occupancy raiyals,

Huarayan Patnaik v. Raglhunath Patnad (1), followed,

The Provincial Settloment records ave of very high value in
determining the status of tenants.

The facts of the case material fo this report were
ag follows:—

In the Provincial Settlement records the plain-
tiffs were recorded as rafa-tunkidars. In the Revi-
sional Settlement they were recorded as fankidars
and the defendants were recorded as occupancy-raiyats.

The plaintiffs instituted the present suit to eject
the defendants from 4582 acres of land in Khurda.
In the plaint they described themselves as rafu-tamn ki
dars and the defendants as shikmi raiyats, i, e., under-
raiyals, and alleged that notice had been served on
the defendants under section 57 of the Orissa Tenancy
Act, 1913,

The ftrial court held that the plaintiffs were fan-
kidars and that no notice under section 57 had been
served on the defendants. The suit was accordingly
dismissed. The plaintiffs appealed to the District
Judge who held that notice had heen served on the de-
fendants under section 57 but that the entry in the
Provincial Settlement records as to the status of the
tenants was not sufficient to rebut the presumvtion
arising under section 117 from the entry in the Revi-
sional Settlement records. e referrod to sections 298
and 248 of Mr, W. 0. Taylor’s Report of 1857 on the
Settlement of the Khurda Estate but did not consider
that they were sufficient to establish the plaintiffs’
status as raiyats. He furtherheld that undersection 237

(1) (1920)G Pat. L. J, 878,
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of the Orissa Tenancy Act under-raiyats are competent 1921
to acquire to occupancy rights by custom. He dismiss- p 7
ed. the appeal. Mista -
V3.
The plaintiffs appealed to the High Court. Ram Bahexa.
J. N. Bose and Satindra Naragan Roy, for the
appellants,

A. Manan and Bichilranand Das, for the respon-
dents, ‘

Das, J.—This appeal arises out of a suit instituted
by the plaintiffs for ejectment of the defendants from
4-582 acres of land in Khurda. The plaintiffs des-
cribe themselves as rafa-tankidars and it is their case
that the defendants are skikmi raiyats, that is to say,
under-raiyats. 'The Provincial Settlement records the
plaintifts as rafi-tankidars but the Revisional Settle-
ment describes them as fenkidars and the defendants
as having rights of occupancy in the land in dispute,

The learned Judge has come to the conclusion that
the entry in the kevisional Settlement record must be
presumed to be correct until it is shown to be incorrect,
and his view is that the Provincial Settlement is by it-
self insufficient to rebut the presumption that the Revi-
. sional Settlement record is correct. Now in my opi-
nion this is not a very corrvect way of stating the posi-
tion. As was held in the case of Sheonandan Prasad
Shukul v. Bacha Reut (1), evidence of facts documen-
tary and oral of a date prior to that of the publication
of the Record-of-Rights is admissible and should be
taken into consideration in determining whether the
presumption under section 103B of the Bengal Tenancy
Act, as amended, has been rebutted or not.

Now, ag T understand the position, in the year 1839
the Government agreed to a compromise with Zanli-
dars or holders of land on quit rent tothe effect that
on condition of their agreeing to pay rent ab certain
rates fixed by Government no enquiries would be made
into the liability of their holding on resumption. T un-.
derstand that the quit rates sofixed were termed rafa-
tanki or terms at fixed rates and the holders of the

(1) (1909) 9 Cal. L. T, 284.
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land were known as rafa-tankidars. 1f in fact the
plaintiffs were refa-tunkidars at the time of the Pro-
vincial Settlement there is no procedure by which they
became (ankidars at the time of the Revisional Settle-
ment. The Provincial Settlement records must be con-
sidered of very high value in defermining the status
of tenants and in my opinion the Provincial Settle-
ment record is sufficient to rebut the presumption of
correctness that must attach tothe Revisional Settlement
records iu this case because it is conceded that there is
no oral evidence in the case on the point.

The next question is, if the position of the plaintiffs
he that of rafu-tankidars ave they entitled to eject the
defendants ?  The learned Judge in the court helow
says that My, Taylor’s opiunion on the point is not en-
titled to much weight. There is, however, a decision
of this court in the case of HCH&J(H& Patnaik vs, Ra-
ghunath Patnaik (2), which concludes the matter. That
decision is in favour of the appellants. It decides that
rafa-tankidars ave occupancy raiyets and not tenure-
holders, If that be so they are entitled to eject the
defendants unless it be that the defendants have acquir-
ed certain rights by custom. The learned Judge says
that undey section 237 of the Orissa Tenaucy Act,
“under-raiyats can acquire occupancy rights by cus-
tom 7. With all respect I am unable to agree with
this view. Section 237 provides—

# Nothing in this Act shall affect any custom, nsage or cns.
tomary right ‘ot inconsistent with, ornot expwsxb or l!y necessary
11np1matxou modified or abolished by ils provisions.

I can quite understand an under-raiyal acquiring
by ‘custom certain privileges which are possessed by
occupancy tenants but it is one thing to say that a
person may by custom acquire certain 1'10'11t5 which are
incident to rights of oceupancy in land lmt it iy qlutu
another bhmﬂ to say that by custom an wnder-raiyat
may hecome a reiyat. There would, in my opinion, he
a confradiction in terms it the view of the learned Judge
in the court below he accepted. It may of course he
that the defendants by custom may acquire certain

() (W28) 5 Pub L J. BT
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privileges of occupancy tenants and it way be that one  tu

of these privileges is that he is uot entitled to he eject- Rashmath
ed merely on uotice uuder section 57 of the Orissa  Mism
Tenaney Act. But no custom has heen alleged in the 4, Trpere
written statement and none could have been mvestlgdt
ed by the learned Judge in the court below. His
view is that as they are recorded in the Record-of-Rights
as occupancy tenants it must be held that they have
acquired those rights by custom; but I hold that the
defendants could not by custom acquire the status of
occupancy tenants, That Deing so, if they did rely
upon any custom as a bar to the plaintitfs’ suit, it was
for them to allege and prove that custom,

Imust allow the appeal, set aside the judgment
and decree of the court below and give the plaintiffs a
decree for possession. The appellants are entitled to
their costs of this appeal.

Das, .

Apawmz, J.—I1 agree.
Appeal allowed.

APPELLATE CLIVIL.

Before Jwala Drasad and Toss, J.J.

DHANUKDHARI SINGH 1921

KB December, 8.

RAMBIRICH SINGH*

Hindn Lov—Mitakshara, Ohapler I, section 1, para 28—Joint
famidy—karta in jeil—junior members charged 1with eviminal offence—
bond executed to meet ewpenses of trinl, whether binds Y family
property. ‘

Where n joint Hindu family consisted of the kerta and 15
other members, and 4of the latter execnied a bond charging the joint
family property ify order to raise money to meeb the expensesof a
criminal case” which had been brought against them, the kaerty
heing in jail at the time, held, that the hmxly propelty was bound
by the charge,

*Appeal from Appellate Decree No, 881 of 1920 from & decision of
B, Jatindra Nath Basu, Subordinate Judze of Gaya, dated the 26th, February,
1920, reversing a dec:smon of M. M4, bealnm, Munaif of Gaya dated the 10th,
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