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Before Das and Adwind, JJ,
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2, . |
JOGI SAHU.*

Mortguge——illegal consideration——apprehension of  prosecution— —
validity of wmortgage.

Where o decrce-holder had  obiniued saucbion to prosecutbe,
mnder section 183 of the Penal Code, a person who hal nulawlally
resisted execution, hut he agreed not to prosecute him in considera-
tion of the latter execubing a murtgage bond for the amount due
under the deeree jointly with two nthers who were co-sharors
with him in the property covered hy the hond, held, that the
bond was enforcible against allthe exccubants and aguinst their
sons.

Sulihdeo Das v. Mangal Chand (1), followed.

The facts of the case material to (his report were
as follows :—

The members of a joint Hindu family consisting
of Balkrishna Sahu and his sons Adhikanda Sahu and
Gobind Sahu took a loan of Rs. 800 from Jogi Sahu,
and as security for the loan they oxecuted and regis-
tered a mortgage hond in favour of the lender on the
2nd November, 1911.

Prior to the execution of the hond Jogi Sahu
had sued Adhikanda and  Gobind and obtained a
decree against the latter only. TIn attempting to
execube that decree he was resisted by Adhikanda, and
on the 1st September, 1911, he ohtained sanction to
prosecute the latter under section 153 of the Penal
Code.

The recital in the mortgage hond of the 2nd
November, 1911, stated that a punchei! had heen

#* Civonit Court, Cultack. Appoal from Appollate Decroes No. 2 of 1881
from a decision of B, I, Madun, Bsq., Districk Jwilya of Cuttack, dabod the
30th September, 1920, reversing a docision of Babu Bibhuti Bhusan Mukorji,
Muusiff of Cuttack, datod the 20th November, 1019,

(1) 7 (1917) 2 Pat. L. J. 630,
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held to settle the dispute between the parties and that
as a result Jogi Sahu was paid Rs. 100 in cash and
a bond for Rs, 800 for the balance due was exe-
cuted.

The present suit was instituted by Jogi Sahu
to enforce the mortgage bond. Balkrishna had died
in the meanwhile, Adhikanda and Gobind and their
sons were impleaded as defendants. The plaintiff
alleged that he accepted the bond in lieu of his right
under the decree on condition that Balkrishna and
Adhikanda, as co-sharers of Gobind, joined in the liabil-
ity. The defendants pleaded that the real considera-
tion for the bond was a promise by dJogi Sahu, the
plaintiff, not to prosecute Adhikanda under section 183
of the Penal Code. Gobind also pleaded that if the
bond was not enforcible against Adhikanda on the
ground of its illegality it was also not enforcible
against him. The sons of Adhikanda and Govind
pleaded that they were not bound by the bond. The
trial court passed a simple money decree against Gobind
and dismissed the suit as against the other defen-
dants. The plaintiff appealed to the District Judge and
the latter decreed the suit in full.

The defendants appealed to the High Court.
Bichitranand Das, for the appellants.
- Subodh Chandra Chatterji, for the respondent,

Das, J.—I have arrived at the conclusion, though
not without some hesitation, that the judgment of the
lower appellate court must be upheld, It was argued
strenuously before us that the facts in this case are
different from the facts that were present in the case
reported as Sukhdeo Das v. Mangal Chand (1). In
that case the defendant Muni Lal who was the gomasta
of the defendants had misappropriated a certain sum
of money. He happened to be a relation of the
plaintiffs and the plaintiffs agreed to set off the sum
of Rs. 600 due by Muni Lal to the defendants against
the claim which the plaintiffs had against the defen-

dants,  Subsequently the plaintiffs sued to enforce

(1) (1917) g Pak. L, 7. 680,
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their claim against the defendants and the delendants
claimed that they were entitled to have the sum of
Rs. 600 set off agaivst the claim of the plaintiffs,
The plaintiffs maintained that the set-off could not
be allowed as the consideration for the agreement was
not to prosecute Muni Lal for an offence which was
not compoundable,  This contention did not find
favour with the learned Judges who decided the case,
Mr. Justice Chapman d(,hvumg the judgment in the
case said as  follows :—“Where the consideration for
an agreement Is a promise not to prosecube Lor an
offence which is not compoundable the agreemeunt is
not enforcible hy law, but this limitation of [reedom
of contract should only be enforced where it is quite
clear that the consideration for the agrecement was such
an illegal promise. When on a mere Threat to prosecute,
or on an apprehension that prosecution would take
place, an agreement has been come to, this threat or
chpl'ehen*:lOn is nob sufficient to vitiate the agreement,
The distinetion hetween the motive for coming to an
agreement and the actual consideration Lor tho agree-
ment must be kept carefully in view aund this care
must he particularly exercised in a case wheve there
is a eivil liability already existing which is discharged
or remitted by the agreement.”

Now even if we apply these considerations to
the present case, then how does the case stand ?
There was undoubtedly a civil Hability due, not, it is
true, on the part of “defendant No. 1, Dub certainly
on the part of defendant No. 2, lu the case to
which I have alveady referved, thuru was no liahility
on the part of the person who was sought to be made
liable, and in my opinion no distinetion can he drawn
between the present case and the case of Sukhdeo
Das v Mangal Chand (1). The plaintiff was nob
primarily liable in the latter case and in the case
before us Adhikanda was not primarily liable. Iach
of them made himself liable because there was un-
doubtedly a liability on the part of somebody else in
whom they weve interested. It may be that the

(1) (1917) 2 Pat. L. 5, 630
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motive for coming to the agreement was that prose-
cution may mnot be launched in the case, but as
Mr. Justice Chapman says “the distinction between
the motive for coming to an agreement and the actual
consideration for the agreement must be kept care-
fully in view.”

On a careful consideration of the matter, I am
unable to distinguish - this case from the case upon
which the respondents rely.

I must dismiss this appeal with costs.
Apamr, J.—1I agree.
Apreal dismissed,

APPELIATE CIVIL,
Before Das and Adawd, JJ,

RAGHUNATH MISRA
»

RAM BEHLRA*

Becovd-of-Rights—presumption, rebuttal of—evidence of dncumentary
evidence piitor to publication of Record, adwmissibilily of—Ocenpan-
ey rights, whether can be  acquived by under-raiyat—Orissa  Zenan-
ey Ack 1913, (B, § O.det I] of 19138), sections 237, 67 and 117—
Rafa-tankidavs, sstatus of —~Provincial  Settlement records eviden-
tiary value of, ‘ .

Where the plaintiffs were vecorded as rafe-fankidars in the
Provineial Settlement records and as tankidars in the records of the
Revisional Settlement, Lield, that the entry in the Provineial Settle-
ment records was snflicient to rebut the presumption avising from
the entry in the records of the Revisional Settlement inasmuch
as there was no procedure by which the statns of the plaintiffs
could have heen changed from that of refa-tankidars to that of
tanladars in the interval between the two settlements,

Sheonandun Prasad Shulel v, Bacha Rawt (1), approved.

#Cirenit Counrt, Cuttack, Appeal from Appellate Decree No. 85 of 1921:
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9th May, 1921, confirming decision of Babu Ramadeb Choudhury,  Deputy.

Collector of Khurda, dated the 23rd January, 1921,
(1) (1908) 9 Cal, 1. J. 284,



