
passed an order either under rule 99 or rule 100 of Order 1921 
X X  f, and that would have given a rg’hit to the plain- govil̂ jciia 
tiff to sue the party successfully obstructing him. So far vs. 
as the defendant No. 2 is concerned the learned shn îiai. 
Judge in the Court below has recorded a finding Das. j. 
that the plaintiff has not established his title as against 
him.

This appeal must be dismissed with costs.
A d a m i, J.— I agree.

J  fpea I dis7u issed.
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R E V fS I O N A L C I T I L

Befare Das and Adami, JJ.

B IS W A N A T H  P A T O A  l«2i

Dpcpinbpv, 1

LINCIARAJ PATRA. *

Oode of Civil Trocedure, 1908 {Act V of 1908), Order X X I, rules 58, 65 
a.nd 100— usnfntduary mortgagee in 'possession, objection to attach
ment hy, at instance of judgment c.reditor of niortgngor— ohjedion 
dismissed—prope‘ity sold under the decree and mortgagee dis
possessed— whether mortgagee entitled to apply under rule 100.

A person in possession of property nnder n.n ■ustifrnotuary 
mortgage is not entitled to object, nndex'
tlie Code of Civil Procedure, 1908, to the attachment of the pro
perty at the instance of a person 'who holds a decree against 
the mortgagor, and, therefore, when such an objection ha.s been 
made and disallowed rule 63 does not debar the objector from 
making an application under rule 100.

The facts ~ of the case material to this report were 
as follows:—

The petitioner was in possession of certain pro
perty under an usufructuary mortgage executed by 
opposite party No. 3. Opposite parties Nos. 1 and 2 
obtained a money decree against the latter and attached

Circnifc Oourb, Cuttack. Civil Revision No. 8 of Ift2l from an order of 
Ba)>n Lakshnii Narain Patnaik, Mnnsif of Piiri tlie l9th February,



1U21 the property of which the petitioner was in pos- 
...—  ,, session. ’ The petitioner tiled mi objeetion under Or- 
fJuu der X X I, rule 58, of the Code of Civil Procedure,

. which was rejected on the ground that it was uimec- 
essary for him to apply under rule 58 and also on 
the ground that his objection was too late. The holder 
of the money decree subsequently purchased the pro
perty in execution of the decree and obtained posses
sion through the court. The petitioner then made an 
application under rule 100. The court held that the 
application was barred by rule 63.

The objector petitioned the High Court.
Brajraj Gliowclhimj  ̂ for the petitioner.
Subodh Chandra Qhatterjee, for the opposite party.
Das, J.—This application must succeed. The 

opposite-party No. 8 executed an usufructuary mortgage 
so far back as the I7th August, 1916, in favour of 
the petitioner. On the 19th Pebruary, 1917, the 
opposite-party No. 3 borrowed •another sum and exe
cuted another bond for the consolidated sum of 
E/S. 1,000. The opposite-party 1 and 2 obtained a 
money decree against opposite-party No. 3 and in exe
cution of that money decree attached the properties which 
were in the possession of the petitioner. On the 5th July, 
1919, the petitioner made an application under Order 
X X I, rule 58. , The court rejected that application on 
two grounds: firs/, on the ground that there was no nec
essity for him to apply under Order X X I, rule 58, 
and, secondly, on the ground that his application was 
too late.

If appears that the properties have now been pur
chased by the decree-holder and he has now obtained 
possession' of the properties through court. The 
application out of which the present proceedings have 
arisen was an application by the petitioner under Or
der XXI, rule 100, of the Code. The learned Munsif 
has taken the view that Order X X I, rule 63, is a 
complete answer to the case of the petitioner. I  am 
wholly unable to accept this view. Order X X I, rule 63, 
provides that where a claim or an objection is 
preferred, the party against whom Jin order is marje
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may institute a suit to establish the right which he 
claims to the property “ in dispute, but subject to the 
result of such suit, the order shall be conclusive 
Now the question arises whether it was at all neces
sity for the petitioner to apply under Order X X I, 
rule 58, The learned Munsif says that the appli- 
. cant “  could come ” under Order X X I, rule 58, and 
as, he “ did come” he cannot now apply under Or
der X X I, rule 100. Now this view is quite erroneous. 
He could only apply under Order X X I, rule 58, on 
the ground that the property was not liable to attach
ment. But then his position as a mortgagee did not 
entitle him to come to court and argue that the pro
perty was not liable to attachment. The order passed 
by the court in no way touched the interest of the 
mortgagee. He is now prejudiced because he has 
been dispossessed by the order of the Civil Court and 
in my opinion it was obligatory on the learned munsif 
to dispose of the application in accordance with law. 
I hold that Order X X I, rule 63, does not bar the 
application of the petitioner.

I  must allow the application, set aside the order 
of the learned Munsif and remand the case to him for 
disposal according to law.

AdamIj J.- -I agree.

Biswauatli
Fatra

vs.
LiHgaraj.

Das, J.

1921

Application alloioed.

APPELLATE CIVIL.

Before Das and Adami, JT.

k a n d t j r i  s a h u

AEJUN SAHU. *
Orissa Tenancy Act, 1913 (B. 0, Act I I  of 1913), section US6— — ■
under-tenant of homestead land, tohether Italle to ejectment on 
notice to quit.

3921 

December, 1.

*Oircuib Gourfc, Cuttack. Appeal from  Appellate Decree ISTo. 7 of 1921 from 
a decision o f D. H . Kiiigsford, Esqi',, District Judge o f Outtack, dated the 5tli 
Jam ary , 1921, reversing a decision of Babu Baidya Kfatli Daa, Additional Munsiff 
of Jaipur, dated the 2itli February, 1920.


