VOIL, 1.] PATNA SERTES, 154

passed an order either under rule 99 orvule 100 of Order
XXI, and that would have given a vrghit to the pl(un
biff to sue the party successfully obstructmg him. 8o far
as the defendant No. 2 is concerned the learned
Judge in the Court below has reecorded a finding
that the plaintiff has not established his title as acvamst
him,

This appeal must be dismissed with costs,
ApaMmi, J.—T agree.
Appeal dismissed.
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Code of Civtl Procedure, 1908 (Act V of 1908), Order XXT, rules 58, 63

and  100—usufructuary mortgagee in  possession, abjection to attach-
ment by, alb instence of judgment ereditor of wmortqagor — objection
dismissed—gproperty sold wunder the decree and mortgagee  dis-
possessed—arhether mortgagee entitled to apply under rule 100,

A person in possession of property under an usnfructuary
mortgage is not entitled to object, under grder XXI, rule 58, of
the Code of Civil Procedure, 1908, to the attachment of the pro-
perty at the instance of a person who holds a decree against
the mortgagor, and, therefore, when such an objection has been
made and disallowed .rule 63 does not debar the ohjector from
malking an application under rale 100.

The facts of the case materml to thls report were
as follows:—

The petitioner was in possession of certain pro-
perty under an usufructuary mortgage executed by
opposite party No. 8. Opposite parties Nos. 1 and 2
obtained a money decree against the latter and atta,ched

*Qirenit Court, Cuttnek. Civil Revision No. '8 of 1921 from an order of
Babn La,kthm ‘Iarmn Patnaik, Munsif of qu dm ed the 19th Fehvumy,
1921, ) .



1921

Biswanath
Patya
8.
Lingara]
Patra.,

160 THE INDIAR LAW REPORTS. [VOL. L

the property of which the petitioner was in pos-
sossion. 'The petitioner filed an objection under Or-
der XXI, rule 58, of the Code of Civil Procedure, 1907,
which was rejected on the ground that it was unnec-
essary for him to apply under rule 58 and also on
the ground that his objection was too late. The holder
of the money decree subsequently purchased the pro-
perty in execution of the decree and obtained posses-
sion through the court. The petitioner then made an
application under rule 100, The court held that the
application was barred by rule 63.

The objector petitioned the High Court.

Brajraj Chowdhury, for the petitioner.

Subodh Chandra Chatterjee, for the opposite party.

Das, J.—This application must succeed. The
opposite-party No. 3 executed an usufructuary mortgage
so far back as the 17th August, 1916, in favour of
the petitioner. On the 19th Tebruary, 1917, the
opposite-party No. 3 borrowed eanother sum and exe-
cuted another bond for the consolidated sum of
Rs. 1,000, The opposite-party 1 and 2 ohtained a

‘money decree against opposite-party No.3 and in exe-

cution ofthat money decree attached the properties which
were in the possession of the petitioner. On the 5th July,
1919, the petitioner made an application under Order
XXI, rule 58.  The court rejected that application on
two grounds: firsf, on the ground that there was no nec-
essity for him to apply under Order XXI, rule 58,
and, secondly, on the ground that his application was
too late.

It appears that the properties have now heen pur-
chased by the decree-holder and he has now obtained
possession of the properties through court. The
application out of which the present proceedings have
arisenwas an application by the petitioner under Or-
der XXI, rule 100, of the Code. The learned Munsif
bas taken the view that Order XXI, rule 63, is a

-complete answer to the case of the petitioner, I am

Whol_ly unable to aceept this view. Order XXI, rule 63,
provides that where a claim or an objection is
preferred, the party against whom an order is made
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may institute a suit to establish the right which he 1021
claims to the property “in dispute, but subject to the p-——
result of such suit, the order shall be conclusive”,  Patma
Now the question arises whether it was at all neces- Ll.uf:l:&i_
sity for the petitioner to apply under Order XXI,
rule 53. The learned Munsif says that the appli- D7
cant “could come ” under Order XXI, rule 58, and

as he “did come” he cannot now apply under Or-

der XXT, rule 100. Now this view is quite erroneous. .

He could only apply under Order XXI, rule 58, on

the ground that the property was not liable to attach-

ment. Bub then his position asa mortgagee did not

entitle him to come to court and argue that the pro-

perty was not liable to attachment. The order passed

by the court in no way touched the interest of the
mortgagee. He is now prejudiced because he has

been dlspossessed by the order of the Civil Court and

in my opinion it was obligatory on the learned munsif

to dispose of the application in accordance with law.

I hold that Order XXI, rule 63, does not bar the
application of the petitioner.

I must allow the application, set aside the order
of the learned Munsif and remand the case to him for
disposal according to law.

Apawmr, J.—I agree.
Application allowed,
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Orissa Tenancy Act, 1913 (B. §. 0. Act II of 1918), section 36—~
under-tenant of  homestead land, whether liable to ejectment on
notice to quit,

1921

*Cirenit Court, Cuttack. Appéal from Appellate Decree No. 7 of 1921 from
a decision of D, H. Kingsford, Esyr,, District Judge of Cuttack, dated the 5th
Janvary, 1921, reversing a decision of Babn '.Bzudya Nath Das, Addwmnal Munsiff
of Jaipur, dated tho 24th Februa.ry, 1920,



