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1921 compromise the suit on aiv aig'i'eeuituit; that in default ot‘
payment of the decretal money, the clecree-liokler would 
be entitled to realize the sum hy the sale of the attached 
holding. There was ;i clear representation made to the 

“II."' decree-holder that his occupancy holding was attach-
ahle by the judgment-dehtor. The decree-holder acted 
upon that representation a,nd changed his position to 
his detriment. In my opinion the judgment-dehtor 
must make good his representation.

This application is dismissed with costs.
A dam i, J.— I  agree.
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Attestation—m,Qrtgage hand—one nftestmg ‘Wi'tneas (had and tJie othor's 
evidence not in support of attestation—proof of execntio)i— Î Jmdmoe Arl, 
1872 1 of 1872), section 71.

Where one o£ tb.e attesi'a'ng witnesscfi to a mortgage l>ond was 
dead at the time of the suit, and the other stated that he had attach" 
ed his signature to the dociimenl without knowing what it was and 
without witnessing its execution, held, that the plaintiff was entitled, 
under section 7 1 of the Kvidetice Act, 1872, to swcctur'l on the bond 
on proof of its due exeeation.

The facts of the case material to this report were 
as follows:—

Plaintiff sued on a mortgage bond, the considera­
tion for which was a loan of Es. 100, alleged to have 
been executed by the father of defendants 1  and 2. 
Defendant No. 3 was a subsequent purchaser of the 
property. Of the two attesting witnesses one was dead
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at the time of suit a,iid. the other waa declared hostile in 
the trial court; and cross-examined by the plaiufciti:'. He 
admitted his signature on the bond but alleged that at 
the time he signed it he did not know what the docu­
ment was and that ho did not see it executed. Plaintiff 
and the scribe swore that the bond was properly at­
tested. The trial court decreed the suit. The defendants 
appealed to the District Judge wdio held that the 
bond had not been shown to be properly attested and 
reversed the decree of the trial court.

The plaintili' appealed to the High Court.
Go/m I Chandra Bay, for the appellant .
Saohindranath Ohaiterji^ for the respondents.
Das, J.—This appeal arises out of a suit instituted 

by the appellant to enforce a mortgage bond. There 
ŵ ere two attesting witnesses to the mortgage bond. One 
of them is admittedly dead but the other was called by 
the plaintiff to proye that he did' attest the mortgage 
bond. The attesting witness who was called by the plaint­
iff stated in court that he attached bis signature to the 
document without knowing what it was and without 
seeing the executant sign it and that he did so at the 
request of the plaintiff who was his friend. The court 
of first instance thought that he was a witness unworthy 
of credit, and, relying upon th% evidence of the plain­
tiff and the scribe, gave a decree to the plaintiff substan­
tially as claimed by him. The lower appellate court 
has differed from the view which was taken by the 
court of first instance. The lower appellate court, 
however, admits that the memory of this witness in all 
probability would be quite blank regarding the circum­
stances after the expiry of 13 years from the date of the 
execution of the mortgage bond. I regard the finding 
of the lower appellate court on this point as a 
that the attesting witness who was called by the 
iff denied or did not recollect the execution 
document.

I f that be so then section 71 of the Evidence Act 
provides that the execution of the document must be 
proved by other evidence. The learned Yakil who has
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Das, J.

argued this case on behalf of the respondent urges be­
fore us that the proof of execution will not help the 
plaintiff; it must he proved that the document was pro­
perly attested. In my opinion so far as section 71 of 
the Evidence Act is concerned, execution includes attes­
tation, for section 71 only operates if the attesting witness 
denies or does not recollect the execution of the docu­
ment. We have, therefore, to see whether the plaintiff 
has proved the due execution of the document. Now 
on this point again the learned Judge says that there 
is again a strong probability that neither the plaintiff 
nor the scribe can in fact remember the details after so 
long a lapse of time. In my opinion the evidence of 
the plaintiff and the scribe should be reconsidered by 
the learned District Judge. The suit is on a mortgage 
and as I read the judgments of the courts below there 
is no doubt that the money was advanced and the 
document was executed at any rate by the defendants; 
and as the learned ’District Judge did not examine the 
evidence of the plaintiff and the scribe from the point 
of view which I have sug-gested in my judgment I 
think it only fair that their evidence should be re­
considered by the learned District Judge,

I would allow the appeal, set aside the judgment 
and decree of the court below and remand the case, to 
thnt court for decision- Costs will al)ide the result and 
will be disposed of by the learned District Judge.

Adaui, J.—I agree.
remandecL


