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Wi la my opinion the argament is wholly unsustainable.
P It is true that a surveyor has no autmr’tj to decide
Numer any question of title between the purties; but as has
ua9 been peinted out, he has anihority to see what are the
asvon, boundaries and bearings and also, I may add, as to who
Wawss. 35 in actyal possession of "he land. It is unpecessary
Dis, 7. to go through the cases which have been decided with

referance to the question which has been argued before
ve. I may, however, facfhhy vefer to Koomodinee
Debia v. Poorno Chunder Kockherjee (1), Shusee
Mookhee Dossce v.-Bissessuree Debee (7). Ram Narain
floss v. DMohesh Chunder Bmwv}ue (®; Prosonno
Chunder Roy v. The Land Mortgege Bank of Indin
Limited, (*) nd Satcovrt Ghose Mondal v. Secretary
of State for Indic in Councii (3).

T must dismiss these appeals with costs.
Buerxnin, J.—1 agree.
Appeals dismissed.
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Before Das wrld Buekwill, J ..

L

SYED ALT ZAMIN
.
Bea, 12 NAWAB SYED MUHAMMAD AKBAR ATT.*

IR

Land Regestration Act, 1876 (Bengal 1r~t VII of 1870),
?/’rt ons 42, 59 and 55— Disti mtmn Between “succeeding’ and
/z'ssumzm,/ charge’’—when Collector  decides  question  of
POBsL3sion 1o wf(wencv o be ’rm’ﬂ(’ to Cinil Court-—Revision—
refusal to exercise dzscr@hmam power,
In deciding, under section 52 of the Yand Negistration Act,
1876, whether the applicant i3 entitled to be registered or not,
a distinction must be drawn between a case whera the applicant

* Civil Bavision' No. 140 of 1921, against an order of Bak Ab £
Chandra Nag, Snbordinato Judgo of Gaya, dated the 1$ih May, 1 m b P

1) (1888) 10 W. R. 300, (2) (1868) 10 W. R. Zi%,
3 (197518 W_ B, 208, ) 11876} 25 W. . 4ty
(5) (1896} I. L. E. 22 Cal. 252,
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under section 42 claims to Lave assumed charge of an estate or
revenue-free property as joint proprietor or manager, and a case
where the applicant under that section claims to have succeeded
to the proprietary right in such an estate aor property, whether
by purchase, inheritance, gift or otherwise. In the former case
the Collector has only to be satisfied that the possession exists,
but in the latter case he has no right to direct 1he name of the
applicant to be registered unless he is satisfied () that the suces-
sion or tronsfer has taken place and (i1) that the applicant has
acquired possession In accordance with such euccession or
tronsfer. S
The jurisdietion confurred on the Collector nnder scction 55
either to determine summaorily the question of the right to pes-
session or to refer the matter in dispute to the Civit Courtionly
erises where it is not proved to the satisfaction of the Collector
that any person is in possessicn of the interest m dispute.
_In this case the Collector, after deciding the question of pos-
sossion in favour of one of {he parties, referved the matter to tho
Civil Court, and the Civil Court, under section 59, delivered po:-

session to that party. Ths High Court, therefore, declined to
interfere in revision. ¥

The facts of the case material to this report were
as followa.:—

Nawab Lutfali Khan vérbally made a wagf with

respect to two villages in the district of Patna and an

8-annas share of vilage Budhaul in the district of

Gaya, for the maintenance of an I'mambara and other
religious institutions in the town of Patna. He him-
self acted as mutwallt until April 1898 when he died
without having appointed a successor.  His eldest son
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Badshah Nawab took charge of the wagf properties -

and, with the consent of the heirs of Nawab Lutfali,

he acted as mutwalli. On the death of Badshah Nawab

on the 15th March, 1919, the present dispute arose as
~ who should be mutwalli. :

Syed Ali Zamin, the son—inélaw of Nawab Ibrahim,

the second son of Lutfali, based his claim to the mug-
walliship on the ground that he had been nominated

by Badshah Nawab by an ekrarndmah dated the 22nd.

June, 1917. Nawab Byed Akbar Ali, the third: son
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w2 of Nawab Lntfali, claimed that he had been elected
mutwalli by his brother Nawab Ibrahim, and his two
SYED ATx
Zanpn Sisters.

Nawas §¥70 Syed Ali Zamin applied to the Land Registration

hunooie® Députy Collector for registration of his name in respect
of the Patna property. The rival claimant objected
but Syed Ali Zamin’s name was recorded as muiwnlli
in respect of those properties. An appeal to the Col-
lector of Patna was dismissed on the 22nd Iebruary,
1920.

Each party applied in July, 1920, to the Land
Registration Deputy Collector at Gaya, in respect to
the 8-annas share in the village of Budhaul for regis-
tration of his name. The Deputy Collector decided
that neither party’s name ‘could be registered. He
iejected Syed Ali Zamin's claim on the ground that,
although his name ought to be registered, he was not
in possession of the property. e e JGCLCd Nawab
Syed Akbar Ali’s claim on the ground that, althongh
he was in possession, he had no title to the propertics
He therefore referred the parties to the Civil ((m?t
Both parties appealed to the Collector who upheld the
decision of the Deputy Collector. On the 19th May,
1921, the Civil Court decided the dispute in favour
of Nawab Syed Akbar Ali.

Syed Ali Zamin petitioned the Haﬂh Court.

Hasan Imam (with him Susil Madhab Mullick aid
Panchanan Banerji), for the petitioner.

Sultan Ahmed, for the opposite party.

Das, J.—This application is directed against the
order of the Subordinate J udge of Gaya in a reference
made by the Land Regmtmtlon Deputy Collector under
section b5 of the Land Registration Act. Mr. Hasan
Imam, on behalf of the applicant, contended before us
that the learned Subordinate J udge had no jurisdiction
to deal with the matter inasmuch as the reference
was invalid under the law. e also contended that,-
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assuming the reference was a valid reference, the order
must still be set aside inasmuch as the learned Subord-
inate Judge acted in the matter illegally or with
material irregularity. '

The contest is between the petitioner Syed Al
Zamin and Nawab Syed Akbar Ali commonly known
as Chotey Nawab. Each of these persons claim to be
the mutwalli of the endowment of Nawab Lutfali Khan.
The learned Deputy Collector who tried the guestion
between the parties in the first instance came to the
conclusion that Ali Zamin had title but had no posses-
gion and that Nawab Akbar Al had possession but no
title. He accordingly referred the matter to the Civil
Conrt under section 55 of the Act. The learned Sub-
ordinate Judge agreed with the learned Deputy
Collector that Akbar Ali Khan was in possession of the
properties in dispute. e, however, differed from the
Deputy Collector on the question of title. He came to
the conclusion that Akbar Ali had a good title to the
properties. He accordingly certified to the Collector
his determination as to the right of possession under
section 63 of the Act.

In my opinion the reference was not a valid one.
In order to determine this point it is necessary to refer

to the relevant sections of the Land Registration Act.
Section 42 of the Act provides that

“Every person succeeding, after the commencement of this Act, to
any proprietary right 'in any estate or revemue:dres property,
whether by purchase, inheritance, gifi or otherwise and every joint pro-
prietor of an estate or revenue-free property assuming. charge after such
commencement of snch estate or property, or of any interest therein,
respectively, ou behalf of the other proprietors fhereof; and every person
sssuming charge after such commencement of any estate or revenue-fred
property, or of any inbercest thereof, respectively, as manager, shsll, within
six_months from the date of such succession or assumptien of charge,
make application fo the Collector for registration ‘of his nome snd ‘of the
character and extent of his interest as sueh proprietor or manager’.

It will be noticed that this section makes a clear
- distinction between the case of “succession” whether
by purchase, inheritance, gift or otherwise and the cage
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of “assumption of charge” whether as joint proprietor
or as manager. The distinction is an 1mportant one,
as we shall presently see in connection with section 52

That section provides for the enquiry to be held
by the Collector, and runs as follows :—

*On the day fixed in the notice issued under scction 48, or as soon
thereafter ag possible, the Collector shall consider any objections which
may be advanced, and make such further inquiry as appears necessary
to ascertain the truth of the alleged possession of, succossion to, or trans-
for of, the cstate, revenue-free property, or interest thercin, in respec -
which registration is applied for; and if it appears o the Collector that
tho possession exists, or that the succession or transfer has taken placo;
and that the applicant has acquired possession in accordance with such
sucecession or transfer, but not otherwise, tho Collecbor shall order the
name of the applicant to be registerad in the proper registers as proprietor
or manager of the said estate, revenue-frec property or interest iherein;
provided that any person to whom any proprictary right in an estate has
becn mortgaged may be registered as mortgagee, whether ha be in actual
posscssion or otherwise™’. : '

Tt seems to me thaf reading section 52 with section
42, the Collector has the power to order the name of the
applicant to be registered where, in the case of assump-
tion of the charge, he is satisfied that the possession
exists; but that in the case of succession or transfer he
has no right to direct the name of the applicant to be
registered unless he is satisfied, first, that the succession
or tramsfer has taken place and, secondly, that the
applicant has acquired possession in accordance with
such succession or transfer. In other words, where the
applicant claims to have assumed charge of the estate.
of property either as joint proprietor or as manager it .
is suflicient for him to establish that his possession
exists; but where he claims to have succeeded to any
proprietary right whether by purchase, inheritance,
gift.or atherwise, it is necessary for him to establish not
only that the succession or transfer has taken place but
that he has acquired possession in accordance with such
succession or transfer. In the present case there were
two applicants in the land registration department-each: -
claiming to have assumed charge of the estate or pro-
perty as manager of the endowment. There was no
question of succession whether by purchase, inheritance,
gift or otherwise to be tried by the land registration
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department. It seems to me, therefore, that the only 1921
question which the land registration Deputy Collector —
had to determine was, did possession exist in favour of “J iy’
either of the applicants? He came to the conclusion e

that it did exist in favour of the opposite party. Inmy Nomerces
opinion he ought to have ordered the name of the &xsanAun.

opposite party to be registered as manager of the pus, J

endowment.

The learned Deputy Collector, however, referred
the matter to the Civil Court under section 55 of the
Land Registration Act. That section gives the right
to the Collector to determine summarily the right to
possession of the property, or, if he be of opinion that
the dispute can more properly be determined by a Civil
Court, to refer the matter in dispute to the Civil Court,
provided it is not proved to his satisfaction that any,
person is in possession of the interest in dispute. In
other words, the jurisdiction either to determine sum-
marily the question of the right to possession or to refer
the matter in dispute to the Civil Court only arises
where it is not proved to the satisfaction of the Collector
that any person is in possession of the interest in dis-
pute. In the present case the learned Deputy Collector
was satisfied that the opposite party was in possession
of the interest in dispute. In my opinion, therefore,
there was no jurisdiction in the Land Registration
Deputy Collector to refer the matter to the Civil Court
under section 55 of the Act.

I have now to consider whether we ought to sef
aside the order of the learned Subordinate Judge in
view of the decision that the reference was not a valid
one. T have come to the conclusion that we ought not
to interfere with the order passed by the learned Sub-
ordinate Judge. Weare asked to éxercise our revision-
al powers and as is well-settled the exercise of revisional
powers is always discretionary. The ordinary rule is
that where an aggrieved party has another remedy

available, this Court is unwilling to interfere and in this

1
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case we are all the more loth to interfere since the learn-
ed Subordinate Judge has passed an order which the
learned Deputy Collector should have passed in the
first instance. In these circumstances we think that no
useful purpose will be served by revising the order
passed by the learned Subordinate Judge. I would
refuse this application, but in the circumstances, would
make no order as to costs. '

Buckwiny, J—I have no doubf that ihe Tand
Registration Deputy Collector ought not to have refer-
red this matter to the Civil Court. He had really no
jurisdiction so to do for he had come to a clear decision
as to the possession by one of the parties. Under such
circumstances the reference to the Subordinate Judge,
merely because the Deputy Collector thought that the
possession and the title were not identical, was outside
his proper jurisdiction. The Subordinate Judge, -
should, and, if it had been clearly pointed out to him,
no doubt, would, have seen this impasse : but he accept-
ed instead of refusing the reference: and his order,
based as it is on an invalid reference, is obviously in-
capable of theoretical support. The Subordinate
Judge, however, although he accepted, wrongly, the
incubus of the reference, came, by a quite irregular
mode of dealing with the matter, to the conclusion that,
whilst the Land Registration Deputy Collector was
right so far as possession was concerned, he was wrong
in his view as to the title: and, so, on quite improper
premises, and on a reference which he ought to have
rejected as outside his jurisdiction, he has made an
order the effect of which is no doubt correct. The up-
shot is that the right.thing has been done in quite a
wrong way.

~ The question then arises what this Court ought
to do under such circumstances. If this Court decided
to quash the order and send the mattéer back for recon-
sideration, the only result would be to cause further
and possibly considerable expense: whereas, if the
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order is allowed to stand, the position will remain the 9%
same as would be effected by a reconsideration. I7_ "
think, therefore, that although I do not quite like t0 "y
allow an order which I feel is without jurisdiction to e
stand, the sensible course is not to interfere, and I there- Memawwao
fara agree with my learned brother. | AXBAS ALL

f o BUCEyILL, J.
A pplication refused. :

REVISIONAL CRIMINAL.

Bejore Adami and Ross, J.J.
CHULAL MAHTO

_ . ) ' Nov, 18.
SURENDRA NATH CHATTERJL.*

Code of Criminal Procedure, 1898 (Act V of 1898), seclions
145 and 148—lands afleged by one party to be identifiable and
by the other party to be unidentifiable—possession found to be
with. latter—first party estopped from dlleging land to be
unidentifiable—Ilabuliyats exccuted by owne party in favour of
another party but not acted upon—Ilatter not estopped from
denying first party’s posscssion—pleader-commissioner deputed
to survey disputed lands “und “report—whetlher - report
admiseible, : ‘ _

A mere survey of the lands in dispute after enquiry frond
all the parties as to whui land is in-dispute does not amount
to a '‘local enquiry’’ within the meaning of section 14§ of the
Coge of Criminal Procedure, 1898. - Therefore there is nothitig
in the section to plevent the céurt from deputing a pleader-
‘eommissioner tp make such survéy and to report, but the report
cannot be taken into evidence in a proceeding under section 145
without ealling the leadur-commissioner, and even then it is
admissible: only for the. purpose of proving that he surveyed
the lands pointed out to' him by the partics as being the lands
i dispute, and of shewing which' those lands were. ’ ‘

. * Criminal Revision' No: 389 of 1921, against an order of Babu
Chandra Dutt, Deputy: Magisirate of Bhegalpur, dated the 20th July, I



