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proved that the proceedings were between the sams parties
and the issues were substantially the same. Tf this ig shewn,
and if it is shewn that the witness is dead, then his deposition
in the prior proceedings becomes admissible in tle subsequent
proccedings,

According to the evidenoo of the plintif’s son the chargo
was mado ab the instance of his mother, the present plaintif,

. ‘Whether that evidence is true or notis another question 3 but it is

1806
February 11,

In evidence that the person prosecuting was the plaintiff,

Then as to the issues. The issues in this case are whether the
plaintiff was in possession of the premises in suit when ths
defendant entered into possession, and whether the defendant’s
entry was an unlawful ouster of the plaintiff. The Police Court
charge against the defendant was one of unlawful traspass. To
establish that it was necessary to show that the plaintiff was in
possession, that the defendant unlawfully ocusted her, and that he
did so with erimjnal intent. It thus appears that the issues in
hoth proceedings were the sama, except that there was an
additional issue in the police proceedings.

For these reasons I think the evidence is admissible.

Attorney for the plaintiff: Babu Kedarnath 1litter.

Attorneys for the defendant: Messrs. Kallynath Milter art
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‘CRIMINAL REVISION.

Before Mr. Justice Ghose and Mr, Justice Reampini.

RAGHU SINGH axp awornes (Prrrronses) o, ABDUL WAHAB
(OrrosrTE PanTy), *

Cluttle Trespnss Aot (T of 1871), sections 20 and ‘32—Order by a Magistrats
other than the Magistrates specified in section R0~—Crimingl Proceitire
Code (Act X of 1883), section -182--Pquwer of Digtrict Magistrats o
trangfer casesto a Subordinate Magistrate, : :

Hoction 192 of the Criminal Procodure @ode (Act X of 1882) does nat
authovize » District Magistrats tq transfer for trial to a Suhordinte

Magistrate cases which are not within the powers of that Magistrate to'try

pither tnder gection'28 of ‘the Code or iudei'some special ar local Tyw.

# Crimina]l Revision No, 97 of 1896,



VoL, XXIIL] CALCUTTA SERIES, 443

A District Magistrate cannoet transfer toany Magistrate cages under section 1895
90 of the Cattle Trespass Act (I of 1871), which are triable only by the two g, e

NGID
clagses of Magistrates specified in that section, v,

ABDUL

An order awarding compensation under section 22 of the Act passed by  Wauap.

any other Magistrate is illegal, and cannot be eured by the provisions of
seclion 529, orsection 537 of the Criminal Procedure Code.

Tag complainant, Abdul Wahab, made a complaint to the Magis-
trato of the District of illegal seizuro of his cattle under section:
90 of the Cattle Trespass Act (I of 1871), The District Magistrate:
madethe case over for trial to Mr. Lloyd, a Deputy Magistrate with
second-class powers, who awarded Rs. 44-4 as compensation to
be paid by the petitioners to the complainant, This order was
passed under section 22 of the Act. The petitioners obtained &
rule fram the High Court to show cause why this order should net
he seb aside, on the ground that the Deputy Magistrato was vested
with only second-class powers, and was consequently not competent
to make the order passed by him.

Mr. P. L. Roy and Babu Bidhu Bhusan Ganguli appeared:
on behalf of the petitionors.

Mr. P. L. Roy.—Section 20 of the Cattle ‘[respass Act renders
it imperative that a complaint of illagal seizure of cattle should be
made before the Magistrate of the District, or any other Magis-
trate who is anthorized to receive and try charges without referenco:
by the Magistrate of the District. Seclion 22 authorizes the
Magistrate to award compensation after adjudication. It is clear
that the Magistrate who is entitled to receive complaints must
try the case and nobt any other Magistrate. See In the matter
of Ketabdi Mundul (1), The Deputy Magistrate in, his explanation:
hs stated that this case was transferred to his file by the District
Magistrate under the provisions. of section 192 of the Criminal
Procedure Code, and therefore he had jurisdiction to try the case.
But under that section.a District Magistrate can transfer for trial
4o a Subordinnte Magistrate only cases which are within the
powers of that Magistrate under section 28 of the Code, or under
some special or local law, to try. The illegal order passed by the.
Deputy Magistrate cannot be held: to be wured by anything con-~
fained in the Code of Criminal Procedure. Section 529 has no

(1) 2:C. L. R.,-607.
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application, because that section deals with the taking cognizance
of an “offence” by a Magistrate not empowered by law to do so.
In this case the petitioners have not been charged with any
“offence™ as defined in section 4, clanse (b) of the Criminal Proge-
dure Code. Illegal seizure of cattle does not amount o an
“offence.” See Kottalanada v. Muthaya (1). Section 587 cannot
apply, for it deals with irregalarvities committed by ¢ Courts of
competent jurisdiction.” Hero the Magistrate who passed the order
was not o Court of compotent jurisdiction,

The following judgment was delivered by the High Court
(Grose and Ramrixt, JJ.) i—

The petitioners in this case have been ordered by Mr. Lloyd,
Deputy Magistrate of Purneah, who is a Magistrate exercising
second-class powers, to pay the sum of Rs. 44-4 as compensation o
a ceriain person, named Abdul Wahab, for the illegal seizure of his
cattle. This order has been passed under section 22 of Act 1 of
1871. The potitioners have obtained arule to show cause why
this order should not be set aside, on the ground that the Deputy
Magistrate was vested with only second-class powers, and was conse-
quently not competent to make the order passed by him.

Seotion 20 of Act I of 1871, as amended by Act I of 158
. Nt

authovizes a person, whose cattle have been seized under the Ac%]
to make a complaint within ten days to the Magistrate of the
District, or to any Magistrate authorized to receive and fry
charges without roference by the Magistrate of the District ; and
section 22 provides that, il the seizure or detention be adjudged
illegal, the Magistrate shall award to the complainant reasonable
compensation not exceeding Hs. 100 to be paid by the person
who made the seizure or detained the cattle.

Now, the words ¢ the Magistrate ” in this scction would
soem to refer lo the Magistrate previously mentioned in
section 20, i.e., cither the Magistrate of the Distriet or any
Magistrate anthorized to rveceive and try charges without
reference by the Magistrate of the Distriet. It is not stated
that Mr. Lloyd was cither the District Magistrate or a Magistrate

authorized to receive and try charges without reference by

(1) I L. &, 9 Mad,, 374
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the Magistrate of the District, but it has been said that the 1898
complaint in this cace was made in the first instance to the [Ty P——
Magistrate of the District who referved it to Mr. Tloyd wunder o
the provisions of section 192, clause 1, of tho Criminal Procednre 1y f{;‘f{
Code. But we think that section 192, clause 1, can only authorize
a District Magistrate to transfer a case of which he has taken
cognizance, to a Magistrate subordinate to him who is competent
to try or dispose of it. Under this section a District Magistrate
can fransfer for trial to a Subordinate Magistrate only cases which
are within the powers of that Magistrate under section 28 of the
Code, or under some special or local Jaw. He cannot authorize
a Magistrale to try a case which is beyond that Magistrate’s
powers, or which he is not authorized by some provision of some
law to try. Thus, under Act I of 1871 the Magistrate can, under
section 1920f the Criminal Procedure Code, transfer to any Subordi-
nate Magistrate any case coming under Chapter VI of the Act, as
such cases ave all apparently triable by any Magistrate (the words
employed being a Magistrate, not the Magistrate ) ; hut we do not
think he can, under that section, transfer to any Magistrate cases
under section 20 of the Act, which would appear to usto be
triable only by the two classes of Magistrate specified in thal scction
[nide Inthematter of Ketabdi Mundul (1)]. The order of Mry. Lloyd
in this case would, therefore, secm to have been passed without
jurisdiction.

We have considered whother the illegal order passed by
the Magistrate in this case can he beld to be cured by anything
contained in the Code of Criminal Procedure. The only sections
which have any bearing on the question are sections 529 and 537,
clanse (¢). Secction 529 declares that, if a Magistrate, not em-
powered by law in that behalf, takes cognizance of an offence
under section 191, clause (a) or clause (5), his proceedings shall not
on this account be set aside. But the Magistrate has not done this
in this case. The petitioners have not been charged with any
“offance,” as defined in section 4, clause (p) of the Criminal Procedure
Code. The illegal seizure of cattle does not amount to an
“offence,” [see Kottalanada v. Muthaya (2)]. Section 587 also cannot

(1) 2C. L. R, 507, (@ I L. R, @ Mad,, 374,
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apply, for it deals with irregularities committed by * Courts of

, e e e s T ogral . s .
Trons favon Cowmpetent jurisdiction.”  In this case it was not an irregularity,
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but an illegality which the Magistrate committed, and the Magis-
trate who passed the order under section 22 of Act I of 1871 wyq
not & Court of competent jurisdiction. We are therefors goy-
strained to make this rule absolute, which we acéordingly do,
setting aside the ordér of the Magistrate, directing the petitionsis
to pay Ra. 44-4 compensation.

8. 0. B, Rule made absolute;

APPELLATE CIVIL.

Beforé My, Justice Banerjee and My. Justics Gordon.
JAGOBANDIU DEY PODDAR (Deruxpant), v. DWARIKA KATE

January 14. ADDYA (Pramwrier). ©

T Right of suit—Probats and Administration Act (V' of 1881), section 90 ag
amended by Act VI of 1889, sub-section (£)—Eneculor and residuary
legatee, Power of—*¢ Person interested in the property,” Meaning of.

D, residuary legintee under a will, having ebtained an order for grant of
probate in his favour, sold certain properties cavered by the will to J. In
execution of a decree passed ngainst Dinhis personal eapacity, the proper-
ties were attached, und J preferred o claim on the ground of hi§ purchasé.
The elaima was allowed and thie properties were releaged from attachwest,
In o suit brought by tlie déoree-holder for a declaration that the properties
were liable to be sold in execution of his decree, it was hold—

(1) That the position of D under the will being not merely that of sn
executor but that of o residuary legatee as well, and the restrictions imposed
upon D by the will being invalid uader tho ruling in Ashutosh Dutt v. Doorga
Churn Chatterjes (1), D had power fo make the alienation in favor 6f J,

(2) That the words “ person interested in the property ' in sub-section (4)
of section 90 of the Probate and Administration Act (V' of 1881), né amiended
by section 14 of Act VI of 1889, must mean & persoh interested independenily
of tho executor whode alienation s sought to be avolded. The plaintiff
deriving his interest ag ereditor of D in his porsonal capacity, and uot as
creditor of the estate of the lestator, was not entitled to avoll the alienation
under that seotion, even had it been invalid,

# Appoeal from Appellate Decrea No. 1467 of 1894, against the dec}‘eg of
K. N. Roy, Esq., Officiating Distriot Judge of Burdwan, dated the 215t of Juna
1894, reversing the deecres of Babu Rajendra Kiimar Bose, Suberdinate Jﬁﬁgg
of that District, dated the 21st of March 1892.

(1) T. L. R, 5 Cule., 438 ; L. R., 6 1.'A., 182,



